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|. Introduction —Including A Brief History of Employment Law and Practice

When the oldest author of this handbook was going to law school — graduating in 1978 — there
were no coursesin “employment law.” Legd digests and encyclopedias did not mention
“employment,” but ingtead, “Master and Servant.” Labor law was treated as its own, rather arcane,
subject. Some law schools had just begun offering employment discrimination courses. It was not that
employment lacked an interesting, complex legd history — quite the opposite. But outside specidized
areas — unionized work places, civil service systems, workers compensation and the nascent subject of
discrimination — employees hed few rights. Thus, the lawyers who found fruitful |abor representing
employees or, for that matter, employers, were for the most part specidists in some narrow field.

All of thishas changed. “Master and Servant” has disappeared. Employment Law is a popular
law school course. Employment Discrimination is often offered as a second course. Labor Law comes
inadigant third. The portion of the private work force that is unionized has plummeted; it is now below
10% for thefirg time since the 1920s. Theories of employee involvement use of salf-managing work
teams, expanded reliance on temporary or contingent workers, and a dozen other devel opments — often
seeming to contradict each other — have rippled through the human resource professon. And ongside
these changes, what many view as the relentless legdization of the employment rlaionship has
proceeded apace. Though the full story or stories are beyond the scope of this volume, the reader of
this manua should begin with the redization that this area of law has emerged recently and grows with
each passng day. The summary that follows may be of interest to those with ahistorical bent.  Those
focused on the nuts and bolts of employment law can skip to The Structure of This Manual at the
close of theintroduction.

I ndividual Employment Rights

Under English common law hiring was presumed to be for aterm of one year unless there was
cause for early termination. American court decisonsimported English practice. Then, in 1886, alaw
professor’s error created- the predominant lega doctrine in employment for the next 100 years. H.G.
Wood's Master and Servant declared that the American rule had dways been that employment was
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“a-will” — terminable for any reason at any time. Wood was wrong, but at theright time. The doctrine
of employment-at-will swept through American courts. Over time, pure at-will employment was eroded
by statutory developments — collective bargaining, anti-discrimination laws, and so on — but remained
the unquestioned “common law” rule until 1978. That year, the New Hampshire Supreme Court
became the firgt state court to criticaly reconsder the doctrine. Since 1978, virtualy every state
supreme court has gpoken on whether or to what extent “employment at will” is il the law of that state.

Public Employment, the “ Spoils” System and the Civil Service

By the 1840s public officias had developed the so-cdled “ spoils’ or “rotation” system. This
system held that electord victory dlowed eected officids to sweep the employees previoudy hired by a
defeated politician out of office and replace them with supporters, reatives and friends. These people,
naturaly, would offer political support to help their patron remain in office. Attempts to correct abuses
of the “gpoils’ system began with the Pendleton Act of 1883. This law required competitive hiring, but
did not regulate firing or coercing support. 1n 1912 Congress reacted to “gag orders’ issued by
Presidents Roosevelt and Taft by creating the first red civil service system for federd employees,
limiting the nearly absolute powers of Presidents and other managers. Similar reforms passed during this
same period in many sates.  From the 1950s to the 1970s the Supreme Court redefined the * due
process’ implications of civil service protection.

Unions, Strikes and Collective Bargaining

Typicaly employers have superior bargaining power — a point first noted by Adam Smith.
Employees have long tried to overcome this disadvantage by combining or unionizing. The 19" century
saw two mgor union movements — for the ten-hour and then the eight-hour day — gain legidative
victories that were then lost during economic crises. The next two labor movements thought the lesson
was not to use legidation. The Knights of Labor were drawn to conspiracy and violence and did not
survive. The American Federation of Labor (AFL) pioneered collective bargaining in both the public
and private sectors.

During World War |, employers and labor accepted an extraordinary degree of federa
regulation. Wages were held down though demand was high. Pent up expectations exploded when the
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war ended. A wave of strikes shook the country from 1919 to 1920. One turning point was the
Boston Police Strike of 1920. Governor Cavin Coolidge broke the strike and the police union. He
declared that there was no right of public employeesto drike “againgt government.”  For thefirst time, a
gtrong distinction was drawn between private sector and public sector unionism. After the 1919-20
strike wave, public sector unions dmost disappeared and the AFL asawhole lost ground. Asthe
1920s unfolded “company unions’ and similar schemes became widespread, but following the crash of
1929 most of these non-union systems fell gpart. With the Great Depression, unionism re-emerged with
avengeance and a new concept of organizing — proceeding plant-by-plant through an entire industry —
grew into a new organization, the Congress of Industrial Unions. By the end of World War 11 over 40
percent of private sector employees belonged to unions. After the War, public sector unionism began
to revive, most dramaticaly in the 1960s and 1970s.

A declinein private sector unionism began with the ail shocks of 1973. In public imagination,
the loss of union power was symbolized by Presdent Reagan bresking the air traffic controllers strike
in1981. By the late 1980s, union dendty wasin freefal. Employer-designed representation schemes,
reminiscent of the company union, re-emerged. Contingent and temporary employment increased.

Labor Law

The early American law of collective bargaining followed afitful course. The earliest American
case — concerning the Philadelphia Cordwainers  (shoemakers) strike of 1807 — found unionization and
griking to beillegd. Thislower court decision was widdly reported, but controversa. A contrary
decision from the Massachusetts Supreme Court came in 1842. During awave of strikes against
bankrupt railroads in 1877, judges began using injunctions to regulate labor protests. Asaresult,
srikes could be found “legd,” but striker tactics so limited by court order that the strike was effectively
crippled. From 1842 to 1935 predicting whether a strike would be legd or illegd, and whether this
would make a difference, was a matter of guesswork — one authority calsthe law of thistime

“chaotic.”

! Bernard D. Metzler, LABOR LAw 28 (1977).
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I. Introduction

Modern labor law really emerged from the Great Depression and the New Deal. The Wagner
Act, or National Labor Relations Act, created aframework for collective bargaining covering most of
the private sector. The Fair Labor Standards Act creeted the firgt nationd minimum wage and first
effective scheme for enforcing an eight-hour day and 40--hour work week (by requiring premium pay
for extrahours). Widespread use of labor arbitration to resolve non-strike disputes (or to subgtitute for
grikes) took hold during World War I1. The most common use of arbitration wasto judge “just cause”’
for discharge. Presdent Kennedy extended principles of [abor law to federa employees and, beginning
in the 1960s, so-cdled mini-Wagner Acts passed for public employeesin aplurdity of states.

Teacher Employment

The employment of teachers (and, in higher education, professors) was, of course, influenced by
the broader trends just surveyed. Teacher employment aso responded, however, to unique features of
the educationa environment. For example, in anumber of high profile cases from 1895 to 1910, well-
regarded academics were fired (through at-will termination) because these professors taught idess or
encouraged discussions contrary to the views of university founders and managers. Protests over these
firings resulted in gradua development of the concept or doctrine of academic freedom and “tenure.”

Typicdly, “tenure’ systlems at the university level were meant to protect academic freedom or
freedom of speech. The means of protection, however, was to grant the status of tenure to faculty who
had gone through some quaifying period and process. Once granted, tenure could only be terminated
through aforma hearing-type process in which cause for termination was shown. Once generdly
accepted in higher education, roughly smilar sysems gradudly extended to the K-12 system. Again,
the congtitutiona due process decisions of the 1970s strengthened these systems. In the 1960s and
1970s teachers and professors adso participated in the rapid development of public sector unions.
Though these devel opments were uneven from state to sate, by the 1980s the question in the minds of
some had become whether tenure, civil service and public unionism, especialy in combination, had gone

too far.

XV



I. Introduction

Legalization

A digtinctively American modd of employment relations dominated the economy and the law
from about 1945 through the 1960s. “Employment-at-will” reigned in smdl business and the
nonunionized private sector. Civil service and tenure dominated public employment. Labor contracts
regulated most large industries through bargaining and arbitration. The law offered few rules—which
differed by context — and employees either took what they could get from a will employment, sought
the greater job security of government service, or joined the unions that bargained the rules of large
work places.

This sysem unraveled for avariety of reasons and in avariety of ways. One ongoing theme of
that unraveling is the dramatic expangon of the direct legd regulation of work. Pure at-will employment
was eroded — before state courts began questioning it — by the development of anti-discrimination rules.
Beginning with the Civil Rights Act of 1964, employmert discrimination law has become a pervasive
part of thework place. Safety regulation (OSHA), benefits regulation (COBRA and ERISA), and
labor market regulation (the Family and Medicd Leave Act) have dl set legd limitsthat operate
throughout most of the economy. The Supreme Court recognized that public employees do not lose the
condtitutiond rights of citizens when they become employed, establishing a condtitutiona floor of
protection beneath statutory civil service or tenure. These developments “legdized” the work place,
while aso softening or blurring formerly sharp digtinctions between the unionized and nonunionized, the
private and the public sectors, and even the tenured and the probationary or at-will.

Personnel Management or Human Relations

Alongsde employment practices and employment laws, academics have attempted to study and
understand the nature of employment. Thefirgt redl theory of employee management emerged during
the late 19" century. 1t istermed — somewhat derisively — the “drive’ system. Theideawas that
managers and foremen would coercively “drive’” employeesto do their job. The second management
theory criticized the firgt and was known as “ scientific management” (sometimes called Taylorism, after
one of its proponents, Frederick Taylor). Scientific management broke work into easily understood
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I. Introduction

components. Managers would perform the “mental” tasks and workers would have discrete “physical”
tasks not requiring rea thought. Efficiency or productivity could then be measured and rewarded.
Scientific management — an attempt to humanize the “ drive’ system — was soon criticized as inhumane.

Beginning in the inter-war era, amajor academic school began to criticize Taylorism. The
personnd management/human resources (PM) school proposed to pay attention to “the human
eement.” This school is often associated with the famous Hawthorne experiments. These experiments
began as an exercise in scientific management of levels of illumination on afactory floor. After ayear of
adjudting light levels, the experimenters were puzzled. More light led to more productivity. Lesslight
led to more productivity. Going back to the origind light level led to more productivity. Ultimately, the
experimenters concluded that the personal interaction between the people studying light and workers
was the cause of the changes— it had nothing to do with light and everything to do with workers feding
that someone was paying attention. The PM movement has ever since pointed to these experiments
(and other evidence) and maintained a point of view that emphasizes the * cooperative’” e ements of
employment relations and the common interests of employer and employee. In the 1980s and 1990s,
for example, many PM theorists pointed to the cooperative nature of Japanese employment and
advocated adoption of these techniques.

The Dissenters

Academics who disputed the PM conclusions devel oped the theory known as “indtitutiona
labor economics’ (ILE), dso beginning in the early 20" century. ILE theorists thought PM practitioners
looked at employment through rose-colored glasses. The ILE school emphasized conflict asinherent in
employment reationships. Though ILE advocates admitted that some cooperation was part of
employment, they bdlieved it was far more likely and common for conflict to fundamentaly define the
relaionship. The ILE school aso deployed paradigmatic examples of its theories. Some of the most
intriguing cases involved ingtances in which PM specidists conducted surveys of workers, found them to
be wdl satisfied, and then — sometimes even as the survey results were emerging in print — watched in

horror as bitter strikes or even riots erupted a the work place that had just been studied. Inthe ILE
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I. Introduction

view, the process of asking survey questions about work satisfaction had inadvertently brought inherent
conflict between employee and employer to the surface.

Labor Markets, “Voice” and “Exit”

Unlike neoclassica economists, both ILE and PM practitioners rejected any smple application

of “free market” theories to labor, for severa reasons:

The“labor” market is redly amultiplicity of markets separated by barriers to movement
including geography, education, skill, experience and socid connections.

Thereis no clearinghouse for this“market” or even many of its condtituent markets.

Work is not standardized and neither are workers — unlike a pound of refined sugar or an ounce
of gold, an hour of work has vaue based on numerous, dynamic factors.

Employers, employees, and working peers put some vaue on continuity of relationships— thus,
disruption of continuity to respond to minor market changes carries aprice (typicaly,

disoyalty).

Many non-wage aspects of work (loyaty, fairness, physica comfort, pace of work, work
peers, recrestion opportunities) influence both continuity and wages.

Historically employers have superior bargaining power. “Takeit or leaveit” contracts are
common, wages and salaries tend to be conventiona (and “sticky”) and true negotiation of price
rare.

Of course, scarcity, supply and demand have arole in labor markets — they just compete for
attention with the expectations created by custom, superior-subordinate power relations, and the
perceived intringc vaue of different types of work. One concept relied upon by both the PM and ILE
schoolsis*“voice and exit.” Theideaisthat both economic and non-economic aspects of work — the
vaues that compete with price — will be expressed by employees in one of two ways— by making
themsalves heard (voice) or by leaving the work (exit). How to accommodate “voice’” and manage
“exit” remain persastent chalenges for both employers and theorigts.

Charter Employment and the Law

Xvili



|. Introduction

The effect of pogitive or negetive employment relationsis critical for Ste-managed schools
engaged in attempted educationd “reform.” If reform is not reflected in classroom practices, it is
meaningless. Those practices are largely the work of teachers. Teachers who are discouraged, angry
or insulted by their charter school employers, cynica about reform projects, or burdened with excessive
expectations, may gtill care about their students— but they are not terribly likely to be loyd to the
school and itsreforms. Even to the extent teachers reluctantly carry out a school’s mission, they may
find it impossible to convey enthusiasm, much less to act as ambassadors of the school in the larger
educational community. And, of course, schools want teachers who have some sense of
professonaism — pride in their work, dedication to lifelong learning and reflectiveness about education
itsdlf.

It would be easy to conclude that, given these challenges, charter schools should engagein
safer, more conventional forms of employment. Y et, conventional employment relaions are themselves
in agate of flux —what counts as conventiona is changing. Further, some charter schools were formed
by those who perceive “conventiona” teacher employment practices as ingppropriate or mismanaged —
who view civil service systems, tenure and unionism with suspicion or distaste or a least believe these
reforms need their own reform.  Charter employment islikely to ether struggle with rgpidly changing
conventions or be self-conscioudy unconventiond. In this environment, there are, of course,
opportunities aswell asrisks. Charter schools are in many cases given more freedom to chart their own
course in employment relations than are many other employers — both public and private. There remain
limits, many drawn by law. A handbook on current employment law cannot predict what lies over the
next horizon in American employment practices, nor can it tel a charter school how to steer its coursein
employment relations — what risks to take or avoid, what opportunities should be seized and which are
illusory. It can, however, identify afew of the reefs and shods.

The Structure of this Manual

The structure of this manud reflects the complexities suggested by the history of employment

law — and any reasonably comprehensve discussion of employment law issues will have some overlgp
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I. Introduction

or cross-referencing. While the manua was written so that it, or large sections of it, can be read sraight
through, many users will probably pick it up while looking for “the answer” to some specific question.
We must emphasize here, as throughout the manud, that employment law varies significantly by
jurisdiction and over time. Thus, thereis no substitute for well-qudified loca counsd on specific issues.

However, for the issue oriented reader, Part 11 provides an introductory table of mgor employment
issues, with brief comments and references to the sections of the manud that addresstheseissuesin
more detail.

Part 111 begins the main text of the manud by surveying the aress of legd regulation common to
amos dl employers. First, is acomprehensive review of federd and state anti-discrimination law and
brief discusson of certain individud civil rights. Second, are brief summaries of the most widespread
forms of labor market regulations (minimum wage, Family and Medica Leave), benefits regulation (eg.,
COBRA), safety regulation (e.g., OSHA), aswdll as Workers Compensation and Unemployment
Compensation.  Part 1V turnsto the distinctive issues that arise from the status of most charter schools
as public entities and ingrumentdities of their state or loca government. These include issues of
employee certification or licensng, collective bargaining systems, tenure or civil service provisions, and
public employee retirement plans. Part V looks at charter school employment policies and contracts
specificdly, and thus treats issues that are digtinctive to the charter school environment or that involve
employment policy choices commonly confronted by schools. Not surprisingly, the common law of
contracts and of employment plays a prominent rolein Part V. Part VI concludes the text with some
brief reflections on the significance of employment policy for schoal reform — or isit the other way
around? Part VIl isacheckligt of items charter schools should congder in drafting their employment
policies and contracts, and Part V11 isabrief list of some of the sources available for further guidance
or reading.
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1. How to Usethis Manual — Including a Table of |ssues

ThisManud isintended to be accessible to reasonably sophisticated lay readers — charter
school founders, governing body members, and principals or directors — and useful to attorneys who are
advisng charter schools but may not specidize in employment law. It isnot a comprehensive guide to
employment law and is no subgtitute for either well-informed loca counsd or, for that matter, reference
works designed for counsd in employment matters (some of these arelisted in Part VII1). We
recommend that individuas dedling with employment issues on aregular basis— school administrators
and perhaps members of a personnel committee of a governing board — read the entire manud, perhaps
skipping any areathey dready know well or know does not gpply in their jurisdiction or to their school.
We cannot overdate the potentid sgnificance of employment issues. Inavery red senseaschodl isits
employees and their atitude toward their employment. The opportunities redlized through good
employment practices are substantial and the risks presented by bad practices are smply enormous.
Thus, charter operators or managers should strive to become aware of and remain current on mgjor
employment law issues. Using loca counsdl or other loca resources, operators should try to become
versed in the unique aspects of their state and locd law — especidly in those areas that vary
considerably from dtate to state, such as

unionization and collective bargaining.

limitations or exceptions to at-will employment (or, conversely, the application
of tenure or Smilar systems), and

teacher licenang.

When charter operators understand the employment law environment they are operating in, it is
important to develop a comprehensive set of employment policies and then to be sure they are followed
(eg., to train new managers on the policies dready in place). Findly, thisisadynamicfidd. Thus,
charter operators should look for opportunities for continuing awareness and education.

While we recommend that the reader read this entire manual, we recognize that legd topics are
dry ones. In any event, readers will want to be able to reference particular sections when addressing

particular problems. To aide in the search for such assistance, following are cross references to the text
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on topics collected here under the headings of: Compensation; Benefitsand Evaluation;

Discrimination; Employee Representation and Involvement in Gover nance; Employee Status,

Including “ At-will”; Firing and Resignation; Grievances and Dispute Resolution; Hiring;

Individual Employee Rights; and Job Refer ences and Post-employment I ssues. Theitemsinadl

capitd |etters identify key termsto be explored in- depth within this document.

COMPENSATION, BENEFITSAND EVALUATION

Every school hasa SALARY STRUCTURE (V.C) for its employees, which may or
may not include dements such as MERIT PAY (V.C.2).

RETIREMENT may be impacted by ERISA (111.B.4) or state law (1V.D), and may
involveissues of DISABILITY (I11.A.5.ei & V.H.2f).

LEAVE rules must comply with the FAMILY AND MEDICAL LEAVE ACT
(111.B.2).

Schools may give children of staff ENROLLMENT PREFERENCES (V.C.4) asa
form of fringe bendfit.

Good EVALUATION (V.E) practices should lead to better employment decisions, and
a perception of fairness among saff.

DISCRIMINATION

XXii

Federd law forbids both intentiond discrimination, or DISPARATE TREATMENT
(111.A.4.9), and some discriminatory effects, or DISPARATE IMPACT (I11.A.4.b).

A drict ENGLISH ONLY (I11.A.5.aii) policy islikely to result in discrimination based
on NATIONAL ORIGIN (111.A.5.8) under aDISPARATE IMPACT (111.A.4.b)
theory.

SEXUAL HARASSMENT (I11.A.5.b.v) isatype of discrimination and comes in two
forms, QUID PRO QUO (I11.A.5.b.v.1) and HOSTILE WORK ENVIRONMENT
(1I.A.5.b.v.2). A HOSTILE ENVIRONMENT (I11.A.4.c) created on another
forbidden bas's, such asrace, is dso aform of discrimination.



Discrimination based on PREGNANCY (111.A.5.b.iv) isaform of sex discrimination.
In dedling with pregnant employees an employer should also be sureto remainin
compliance with the FAMILY AND MEDICAL LEAVE ACT (111.B.2).

Disability discrimination laws protect individuals with DISABILITIES (111.A.5.ei) who
are OTHERWISE QUALIFIED or aQUALIFIED INDIVIDUAL WITH A
DISABILITY (I11.A.5.eii). Anindividud with adisability is qudified if they can
perform the job’'s ESSENTIAL FUNCTIONS (I11.A.5.e.ii), with or without
REASONABLE ACCOMMODATION (l11.A.5.eiv). Accommodations are
reasonable if they do not cause UNDUE HARDSHIP or aDIRECT THREAT

(1. A.5.ev). Tojudge theseissuesthe employer must use an INTERACTIVE
PROCESS (I11.A.5.e.iv), but must not make forbidden PRE-EMPLOYMENT
INQUIRIES (I11.A.5.eiv.2).

Particular areas of controversy in disability discrimination law include ALCOHOLISM
AND ADDICTION (I1l.A5.ei.1& V.H.2.d), CONTAGIOUS DISEASE
(111.A.5.ei.2), and MORBID OBESITY (Ill.A.5.ei.4)

LIFESTYLE DISCRIMINATION (I11.A.5£.iii) gatutes, disabilities of SEXUALITY
AND REPRODUCTION (I11.A.5.e.i.3), and statutes addressing SEXUAL
ORIENTATION AND TRANSGENDER DISCRIMINATION (lI1.A.5f.iv) are
perhaps the most controversia extension of anti-discrimination concepts.

Unlike locdly-chartered schools, State-chartered schools may not be subject to dll
federa anti-discrimination and labor market laws due to emerging doctrines of
FEDERALISM (111.A.6). However, anti-discrimination rules aso follow federd dollars
under SPENDING CLAUSE CIVIL RIGHTS STATUTES (I11.A.2.c).

In appropriate cases, employees may be disciplined or discharged because they have
engaged in DISCRIMINATION (V.H.2.0).

EMPLOYEE REPRESENTATION AND INVOLVEMENT IN GOVERNANCE

XXili

When employees participate in school governance, CONFLICT OF INTEREST (V.D)
rules must be observed.

In some states, COLLECTIVE BARGAINING (IV.B) laws and practices will define
how employees are represented within aschool. Whether your jurisdiction cregtes a



duty to BARGAIN (IV.B.3) or aRIGHT TO STRIKE (1V.B.4) is amatter of local
law.

In other jurisdictions, EMPLOY EE INVOLVEMENT (1V.B.7) plans may be created
by employers with or without a union.

Regardless of the employer’s preference, employees generdly have aRIGHT TO
ORGANIZE (1V.B.1) or join employee organizations, even as ameatter of FREEDOM
OF ASSOCIATION (VII.A.7.3).

EMPLOYEE STATUS, INCLUDING “AT-WILL”

Understanding who is THE EMPLOY ER (V.A.1) determines when the school or
another entity (e.g., the charter authorizer) has many basic responsihilities.

Employment satusissues, whether AT-WILL, TENURED OR OTHER (V.A4 &
IV.C) will fix the basic nature of the relaionship you have to particular school
employees.

Whatever employment status you choose, EMPLOYMENT CONTRACTS (V.A.3)
should-accurately and consistently reflect features of that status.

Employment status and school practices should be reflected in handbooks or rules
through EMPLOYMENT POLICY DEVELOPMENT AND UPKEEP (V.F).

Some individuals who work at your school may be INDEPENDENT
CONTRACTORS (V.A.2) or VOLUNTEERS (111.B.1), with significant implications
under the FAIR LABOR STANDARDS ACT (I11.B.1).

FIRING & RESIGNATION

XXV

Whether you can hire or fire a person at your school depends first upon who isthe
EMPLOYER (V.A.1)

An employee' s status, whether AT-WILL, TENURED OR OTHER (V.A4 & IV.C),
and any written EMPLOYMENT CONTRACT (V.A.4) or HANDBOOK (V.A.4.9)
may define the judtifications and procedures required for termination.

Even AT-WILL (V.A.4) employees cannot be terminated for reasons that violate the
law. Such reasonsinclude employee CIVIL RIGHTS (I11), aswell the PUBLIC



POLICY, HANDBOOK or COVENANT OF GOOD FAITH AND FAIR
DEALING (V.A.4.8) exceptions to the at-will doctrine.

Asapracticd matter, different varieties of EMPLOY EE MISCONDUCT (V.H.2) give
rise to certain common issues, regardless of the employee' s status.

Termination due to physica, menta or emotiona DISABILITY (V.H.2f) isdidinct
from termination for cause and often intertwined with CIVIL RIGHTS (111.A.5.€) and
RETIREMENT (I11.B.4 & 1V.D) questions.

Termination due to the needs of the employer, often caled reductionsin force or
REORGANIZATION (V.H.1), should be distinguished from terminations based on
employee characteristics.

Employees can terminate their employment through RESIGNATION (V.H.3), or by
ABANDONMENT OF EMPLOYMENT (V.H.3.b), though alegations of a coerced
resgnation will giveriseto clams of CONSTRUCTIVE DISCHARGE (V.H.3.9).

LAST CHANCE AGREEMENTS (V.H.4) may be utilized in lieu of termination.

GRIEVANCESAND DISPUTE RESOLUTION

HIRING

XXV

Employers may wish to head off internd conflict and dissenson by implementing a
GRIEVANCE (V.G.1) process accessible to employees with concerns.

Properly designed GRIEVANCE PROCEDURES (111.A.5.b.iv.4) may provide a
defense to certain clams of discrimination or harassment.

ALTERNATIVE DISPUTE RESOLUTION (V.G.2) can be used as a means of
directing certain employee complaints from the court system into other forums, such as
ARBITRATION or MEDIATION (V.G.2.8). Your jurisdiction may place limitson
ADR, paticularly where it reaches INTEREST (V.G.2.f) and not just “rights’ disputes.

Wil thought out JOB DESCRIPTIONS (V.B) are an important first step in hiring.
Before hiring your school must know decide how it will dedl with teacher
CERTIFICATION and LICENSURE (IV.A).



Certain INTERVIEW or job-gpplication questions are forbidden or ill-advised because
they may violate principles of non-discrimination (111.5.eiv.2 & V.B).

Hiring without sufficiently checking an gpplicant’ s background can giverise, if the
employee injures another person, to clams of NEGLIGENT HIRING (V.B).

INDIVIDUAL EMPLOYEE RIGHTS

Many employees are guaranteed the minimum wage and overtime premiums under the
FAIR LABOR STANDARDSACT (111.B.2).

Employees generdly have aright to a safe workplace, either under Sate law or under
OSHA (111.B.5). Employeesinjured on the job have the right to WORKER'S
COMPENSATION (111.B.6) and the act of filing aclaim may be protected by the
PUBLIC POLICY EXCEPTION to AT-WILL employment (V.A.4.9).

Employees have CONSTITUTIONAL (111.B.7.8) rights, such as FREEDOM OF
SPEECH and ASSOCIATION.

Employees may have PRIVACY rights at either the CONSTITUTIONAL (111.B.7.9)
or STATUTORY (I11.B.7.b) level. Employee activities away from work may give rise
to issues under state LIFESTY LE DISCRIMINATION (111.A.5.f.iii) Statutes and
discipline based on such activities should always teke into account what “nexus’ or
connection there is between the needs of the employer and OFF DUTY
MISCONDUCT (V.H.2.e).

WHISTLEBLOWERS (l11.A.7.b) are often given statutory protection, in some
circumstances under the federal Flse Clams Act.

JOB REFERENCES AND POST-EMPLOYMENT ISSUES

XXVi

JOB REFERENCES (V.1.B) should be handled in a systemétic fashion to avoid dams
by former employees, particular of DEFAMATION.

Employees who lose work without “fault” are entitled to UNEMPLOYMENT
COMPENSATION (111.B.7).

Terminated employees (and, under some circumstances, current employees) may
continue or obtain health care benefits at their own expenses under COBRA (111.B.3).



[11. Basic Federal and State L egal Regulation of Employment

Federd and state laws that cover broad swaths of the public and private sectors fdl into two
rough categories: civil rights (Part A, below), and labor market or workplace regulation (Part B,
below).

A. Fundamentals of Employment Civil RightsLaw

The following approaches the complex and dynamic fidd of employee civil rights law in severd
different ways. Sections 1 and 2 catadlogue some of the mgor federal statutory sources of anti-
discrimination law from Reconstruction through the heyday of the Civil Rights movement. Sections3and 4
then discuss of some of issuesthat commonly arise in discrimination matters— regardless of what “type’ of
discrimination is at issue. Section 5 briefly reviews the mgor “protected classes’ created by anti-
discrimination law (e.g., race, sex, religion, age, disahility, etc.) and some of the distinctiveissues associated
with each group. Section 6 discusses recent developmentsin the law of federalism, or so-called “ States
rights” Section 7 concludes the discussion of civil rights issues with a brief review of mgor “individua
employee rights’ issues (freedom of gpeech, free association, privacy and “whistleblowing”) that have a
sgnificant congtitutiona or federal component.

The angle most dramétic change in both avil rights and employment law in the last fifty years
has been the development of laws againg “discrimination.”- Laws passed during Reconstruction have
been dusted off and brought back from obscurity, comprehensive new laws have passed and the idea
thet discrimination isimproper and should not be alowed has spread in our popular and political culture.

“To discriminate’ literdly means nothing more than “to mark or perceive the distinguishing or
peculiar features’ of something.? To say a person has “discriminating” taste in art, food or films, for
example, isto compliment an ability to distinguish the exceptiond from the ordinary, the acceptable from
the undesirable. Obvioudy, in thisliterd sense, employers want to discriminate in salection and retention
of employees. The law, however, has long recognized another kind of discriminaion —oneinwhich

irrdlevant characteristics are treated as crucid or minor differences are given undue weight. Such

* WEBSTER SNEW COLLEGIATE DICTIONARY 324 (1981).
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discrimination isa“breach of the . . . duty totreat dl . . . dike and afford them equd opportunities’ or

»3 nd

“afaluretotreat dl equaly.”” Thisis sometimes referred to as “invidious discrimination.

The basic duty not to discriminate in the second sense can be traced back to deep roots within
the common law and American history. However, the end of Reconstruction and the establishment of
the “Jm Crow” system froze the development of the law of equdity or nondiscrimination for many
years. The Civil Rights movement and court decisions beginning with Brown v. Board of Education®
ended this interregnum and brought discrimination issues back to the forefront of American law and
politics

In addition to such higtoric factors, many employment discrimination clams are litigated because
of the vast numbers of employment decisions made every year and, indeed, every day. It requires only
agmadl fraction of employees believing they have been victims of discrimination — or feding they can get
redress by using discrimination laws— to generate atide of cases. Thus, the law of employment
discrimination has expanded and devel oped rapidly over the last quarter century.

1. Federal, State and L ocal

We commonly think of anti-discrimination law as nationd. In fact, within our system of
federadlism there are typically overlapping anti-discrimination laws. Federa law can be thought of as
establishing a“floor” of protection.® Infact, many federal civil rights statutes have specific provisions
dating that the federd law does not prevent states or loca governments from granting more extensive
anti-discrimination protection. Similarly, within the gates loca governments may have authority to pass
ordinances or rules forbidding discrimination. Again, loca laws may be different from state law. These
overlgpping leves of authority require employers to be familiar with federd, state and loca law and
redize that duties can change from one jurisdiction to the next.

a. Respongbilitiesto Chartering Authorities

¥ BLACK’SLAW DICTIONARY 553 (1968).

* See, e.g., Williamson v. Lee Optical, 348 U.S. 483, 489 (1955).

° 347 U.S. 483 (1954)

® See, e.g., California Fed. Savings and Loan v. Guerra, 479 U.S. 272 (1987). This manual will not discuss
the anti-discrimination laws applicable to federa employers.
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In addition to compliance with law, charter schools need to be cognizant of anti-discriminaion
policies of the chartering authority. Even if thereis no law againgt a certain type of discrimination, the
chartering authority may have adopted a policy on the subject that the school must follow.

2. Recongtruction Era and Modern Statutes

a. The Civil Rights Enforcement Statutes

During Recongtruction, Congress passed a number of laws— known as Civil Rights Acts and
the Ku Klux Klan Act — that were intended to make “the equd protection of the lawvs’ aredity. The
Supreme Court began giving restrictive interpretations to these laws before the end of Recongtruction.
For many decades these laws were little used. These laws were revived by Supreme Court decisons
issued from 1961 to 1973 — though some early redtrictions have survived. The two mog significant
Recongtruction Era laws are commonly called Section 1981 and Section 1983.

i. Section 1981

Section 1981 firgt passed to enforce the Thirteenth Amendment. That Amendment
emancipated daves, but Southern states quickly began attempting to re-establish an effective state of
davery. Section 1981 sought to secure emancipation. It gives“[d]ll persons’ the

sameright . . . to make and enforce contracts, to sue, be parties, give evidence, and to the full

and equa bendfit of dl laws and proceedings for the security of persons and property asis

enjoyed by white citizens.”
Because davery involved both public, law-making entities (state and local governments) and private
parties (dave owners), Section 1981 gpplies to both governmental and non-governmental actions.
However, 1981 only appliesto “race’ discrimination. While “race’ includes many ethnic groups? the
term is not interchangeable with “nationd origin.” Also, 1981 does not reach discrimination based on
X, religion, disability or any other non-racial grounds. However, as part of its prohibition on race

discrimination, 1981 may reach issues of discrimination againgt whites (or others) due to thelr

7 42 U.S.C. §1981(3).
 See, eg., Q. Francis College v. Al-Khazraji, 481 U.S. 604 (1987) (claim of discrimination against ‘ Arabs
can be pursued under § 1981).
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association with members of another race, and discriminatory retaliation.’  Section 1981 — like all of
the Recongtruction Era statutes — only reaches intentional discrimination. While most federd anti-
discrimination gatutes have limitations onremedies — such as a cap on damages — thereis no such limit
under Section 1981. Thus, intentiond racid discrimination triggers the most extensive civil remedies
dlowed by federd law.

ii. Section 1983

The most important Recongtruction Erastatute is42 U.S.C. 8§ 1983. Thislaw isamgjor
expresson of the fundamenta change in the balance of federal and state power brought about by the
Civil War Amendments. Simply, Section 1983 makes it possible for a private person to sue any sate
or loca government that has violated federa law — whether congtitutiona or, in some cases, statutory.
It is the basic meansfor private, civil enforcement of federa law againg state and loca government.
When a public employer takes action againgt a public employee, any claim that this action violated
federal law may end up asa 1983 complaint. In employment discrimination cases, Section 1983 gives
public employees another way to sue for intentional discrimination that violates the constitution. Thus,
1983 isthe same as 1981 in only gpplying to intentiond discrimination, narrower in only applying to
public employers, but broader in gpplying to discrimination on the basis of race and other
condtitutiondly sgnificant grounds — for example, sex, religion and perhaps politica affiliations. Section
1983 applies to many issues outside the discrimination context. Section 1983 cannot be used to sue a
date itsdlf for monetary damages. - It can be used to force sate officids to comply with federa law in
the future.

iii. Conclusion

In generd, the Civil Rights Enforcement statutes provide strong remedies for alimited class of
cases. There are many technical legd issuesthat can be raised under these statutes that we do not

® Seese-q., Greenwood v. Ross, 778 F.2d 448 (8" Cir. 1985) (retaliation); Alizadeh v. Safeway Stores, 802
F.2d 111, 114 (5™ Cir. 1986) (inter-racia associations).
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discusshere. There is no adminigtrative system for processing these clams before they arefiled in
court. Infact, evenif alocd law or interna “grievance’ process would provide some remedy, an
employee is generdly not required to use this dternative before going to court. The most important
lesson of these long-standing lawsis that intentional discrimination, especidly intentional race
discrimination, gives rise to the most Sgnificant available federd remedies.

b. TitleVII

The Civil Rights Act of 1964 is the Sngle most comprehensive federd anti- discrimination law.
Title VII of that Act™ isthe basdine federal law prohibiting employment discrimination. More
employment discrimination claims are filed and processed under Title VI than under any other
American law. Asoriginaly passed, Title VI forbade employment discrimination by private employers.

In 1972 the Act was amended to extend Title VII rules to employees of state and local governments.
Title VII prohibits discrimination on the basis of “race, color, rdligion, sex, or national origin.”**
It 0 prohibits retdiation against an employee who has * opposed any practice made. . . unlawful” by

Title VII, or who hasfiled aTitle VII charge or “testified, asssted, or participated in any manne™” ina
Title VIl case™ Title VII forbids intentiona discrimination and certain discriminatory effects

Title VI charges must be filed with the Equal Employment Opportunity Commission (EEOC)
within 180 days of the action being disputed. The time generdly begins to run when the employee has
notice of this action — even if this comes before its effective date.™ 1n some (but not all) states charges
are “deferred’ to the state agency that investigates civil rights clams. While the EEOC has the right to
take the employee’ s case to court, thisis the exception to the ordinary pattern. Normally, after an
EEOC invedtigation there are attempts to negotiate or “conciliate’ a settlement. If thisis unsuccesstul,
the EEOC determinesiif thereis“cause’ or “no cause’ to believe discrimination has occurred. This
finding hasllittle sgnificance in itsdlf, except thet it triggers a“right-to-sue’ letter, dlowing the employee
to then take his or her case to court. If EEOC proceedings have been pending for more than 180 days,

1 42 U.S.C. §§ 2000e-2 - 2000e-17.
1 42 U.S.C. § 2000e-2(1) and (2).
2 42 U.S.C. § 2000e-3(3).

31



I11.A. Basic Federal and State Legal Regulation — Civil Rights Law

the employee can actively request aright-to-sue letter. Title VII remedies were redefined by the Civil
Rights Act of 1991 and now include compensatory damages, as wdl as opportunities for ajury trid.

c. Spending Clause Civil Rights Statutes

When the Civil Rights Act of 1964 was being drafted and debated, Congress redized that many
entities engaged in discrimination received sgnificant federd funds. In effect, the federad government
was funding discriminatory activities or programs. Title VI of the 1964 Act was prompted by this
redlization and prohibited any “program or activity” that received federd funds from discrimination on
the basis of “race, color or nationd origin.”** Title VI isnot, however, amgjor dternative to Title VI
because Title VI only gpplies to employment when the “primary objective’ of the federd funding isto
promote employment.™ Title VI is significant here because its use of a distinctive congtitutional power
of Congress— the Spending Clause — became amode for other statutes. Under these laws, Congress
makes certain forms of nondiscrimination a condition of the agreement to receive federa funds.

Title 1X of the Education Amendments of 1972,*° for example, prohibits discrimination on the
basis of sex in any educationa program that receives federa funds. Though Title IX is most famous for
its effects on women’ s athletics, it o provides an dternative method for suing educationd indtitutions
for sex discrimination in employment. The Age Discrimination in Employment Act (ADEA) smilarly has
aprohibition on age discrimination in federally funded activities” Perhgps most significantly, Section
504 of the Rehabilitation Act of 1973 was the first, and for many years only, federa statute to prohibit
disability discrimination. Section 504 follows the Title VI modd, prohibiting discrimination only in
federaly funded programs or activities (but, unlike Title VI, prohibits employment discrimination without
regard to the primary purpose of the federd funding).

B Delaware Sate College v. Ricks 449 U.S. 250 (1980).

“ 42 U.S.C. §2000d. Unlike Title VII, Title VI does not reach discrimination on the basis of religion or sex.
¥ 42 U.S.C. § 2000d-3.

* 20U.SC. § 1681a

Y 42 U.S.C. § 6102.
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Aswith the Recongtruction Era statutes and Title VI itsdf, there are avariety of technicd
debates concerning the Spending Clause statutes that go beyond the scope of this manud. The main
sgnificance of these laws for the charter school employer isthat (1) in some cases these statutes provide
employees with another route to federa court and (2) these provisons give federd funding agenciesa
role in scrutinizing certain employment practices of the state or locd entities they fund.

3. Agpectsof Employment Covered: “ Adversity”

The most common employment discrimination daimsinvolve termination of employment.
Chalengesto the fallure or refusd to hire employees, particularly chalengesto any tests or other
screening mechanisms used in the hiring are dso common. The scope of these laws, however, reaches
any term or condition of the employment reationship. Thus, the refusal of a promotion, or the impostion
of ademoation, may be the occasion for adiscrimination clam. Inthe area of dleged “harassment” in the
workplace, one question that arises is whether the harassment has been severe enough that it can be
sad it has changed the conditions or terms of employment.

Thereis, of course, alimit to what employees can complain about. That limit is described by
the concept of “adversity.” To give one example, laterd transfers may be adverse if the circumstances
show the employer meant or the employee reasonably perceived the transfer as either punishment or a
limit on future prospects. However, a‘pure laterd trandfer — with no loss of pay, job prestige or future
opportunity — is not necessarily ‘adverse’ just because the employee preferred other-work.

¥ 29U.S.C. §7%.
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Whileloss of pay, benefits or career opportunity is the most common form of adversity, itisby
no means the only source of bona fide discrimination complaints. In one recent case, an employee who
used awhed chair complained about the trangportation arrangements for a training sesson outside the
office. The employer rented vans to transport employees but — despite the employee’ s request —
refused or neglected to rent alift-equipped van. The employee complained about being manhandled
onto and off of the vehicles used for thisevent. Thetrid court — and even the defendants — did not
question that this action involved sufficient “ adversity.”*®

4. Common Discrimination Issues (and Defenses)

Different gatutory language or history has resulted in distinct theories of discrimination. The
issues most important to newly protected groups — women, for example, as opposed to African
Americans — have brought new issues or aspects of discriminaion — such as employer policies toward
pregnant employees — to the forefront. The following sections aitempt to summarize the main theories
or topics that have some generd sgnificance, before we briefly review issues unique to different
protected classes (e.g., race, sex, religion, age, disability, and so on).

a. “Disparate Treatment”

“Digparate treetment” is both another term for “intentiona discrimination” and a description of a
Title VIl method for providing discriminatory intent. Intentiona discrimination on the bass of a
forbidden characteridtic is the classic form of invidious discriminetion and the form with congtitutiondl
ggnificance in some cases. There are, roughly, two types of evidence of intentiona discrimination and a
least two methods of proving such e acase.

Firg, in some cases the intent to discriminate is openly announced or gpparent. A job
advertisement that states* only men may apply,” tellsthe reeder, on its face, that the employer is
“discriminating” againg women. With afew exceptions, such open admissions become rare dmost as

s00n as an anti-discrimination statute passes. One variation on this theme, however, isthe use of

19 EEQC v. MCI, 993 F. Supp. 726 (D.Az. 1998).
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euphemisms, code words or other expressions that are clearly understood as referring to a forbidden
basis for employment decisions. An employer who states that the work place needs “new blood,” and
then proceeds to fire older employees invites the inference that preferring “new blood” was just another
way of announcing an intent to discriminate based on age. This sort of evidence is sometimes referred
to as“direct evidence’ on the theory that it directly reflects the intent or menta process of the employer.

Second, and far more commonly, intent to discriminate is proven through circumstantial
evidence. Thisisnot surprising, Snce ahidden or secretive state of mind can only be proven
circumgantidly. Common forms of circumstantia evidence include any suspicious timing of events and
the odd nature — whether trivid, stde, false or otherwise implausble — of an employer or manager’'s
explanation of those events.

Using direct or circumgtantia evidence (or a combination), an employee can Smply put on its
evidence of improper intent and challenge the defendant to rebut it. However, Title V11 also creates a
unique method for ferreting out proof of discriminatory intent. Under the Title VIl scheme, an employee
isgiven avery light initia burden of proof. For example, merdly showing thet the employeeisina
protected class and that the action unfavorable to the employee was aso favorable to someone not in
the protected class, is enough to meet thisinitia burden. Then the employer isrequired to explain its
reasons for action. After the employer offers an explanation, the employee gets a second chance to put
on evidence to convince the court or jury that discrimination reglly took place. The requirement that the
employer step forward with some explanation creates an opportunity for the employee to explore any
wesknessin that explanation and argue for an inference of discriminatory intent. Thisis the method of
proof known as * disparate treetment.” \When an employee uses this method to disprove the truth or
reasonableness of an employer’ s sated reason for some action, the dlegedly false or implausible reason
may be caled a“ pretext” or “pretextud.”

Given the Title VII dlocation of burdens of proof it is obvioudy important that employers think
through their reasons for action and be sure those reasons have some weight — that they are based on

knowledge of the true facts, for example, or a least careful investigation, and that they would commonly
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be understood as a good reason for taking the action in question. It is not enough to say that an
employeeis“a will.” Though agood reason may not be required by the common law, an employer’'s
inability to articulate a persuasve reason when pressed may well lead to a conclusion that the reason
offered was a “pretext> and the action was redly based on discrimination.

i. BFOQ

One defenseto adam of intentiond discrimination isto argue that a normally forbidden
consderation can be use due to unique requirements of a particular job. Thisis caled abona fide
occupational qualification or BFOQ. Despite the rules againgt sex discrimination, for example, it
would be permissible for a theater company to ingst on hiring amae to play Romeo and afemaeto
play duliet. It was, smilarly, aBFOQ for Spike Lee to hire an African- American lead in Malcolm X. It
isdoubtful any charter school will ever have ajob in which race, religion, or ageisaBFOQ. As
discussed further below, the “qudification” issue becomes more nuanced in the case of disability
discrimination. The only areain which atrue BFOQ islikely to exig in the charter employment context
is the need to hire or assign employees of appropriate gender to supervise sex-segregated locker and
rest rooms. Itisamos certainly not a BFOQ to hire a person of particular nationd origin to teach a
particular subject — one need not be of Hispanic origin to teach *“ Chicano Studies,” for example.

ii. Mixed Motives

People often act for more than one reason. Employment decisions, further, are often made by
more than one person. If severa people, with many different reasons between them, decide to
terminate an employee, how does an issue of discrimination get sorted out? This problem iswhat the
law calsa“mixed motive’ issue. Suppose, for example, ateacher informs a charter school governing
body that she has become pregnant and will have a baby during the next school year. One member of
the governing board is concerned that the teacher will use her leave and not come back because “that’s
what women do.” Others never liked her before she was pregnant. The second group and the one
board member concerned about the employee' s return to work form a voting mgority and terminate the

teacher. Has there been forbidden pregnancy discrimination? The most likely answer is*yes.”
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An employeeisonly required to show that aforbidden or discriminatory reason was a
subgtantia or mativating reason for the decison. The bad motive of even one board member — even if
that board member had severad motives— will probably satisfy thistest. Then, the employer can defend
on the bass that if the illegal motive had never been present the same decision would have been reached
in any event — in other words, that the illega motive, while present, did not ‘cause’ the result. Whilethis
defense can be important, it is often difficult to establish. That is, the employer must show that if history
had been different the outcome would have been the same. Juries are understandably skeptical of such
arguments.

The solution is not to let history be written thisway in the first place. 1f aboard member
expresses an illega moative, even during confidentia discussion, board members or administrators should
ing st that such reasons be taken out of the decision making process. Every decision maker should be
comfortable with the legdity of not only his or her own reasons, but the reasons being offered and used
by others. In the example given above, the board members who never liked the employee should
consder whether they redlly want to “win” based on another board member’ s dubious and illegal
reason.

b. “Disparate Impact”

One of the ways of demondtrating discriminatory intent isto show an overwheming
mathematical or gatistical improbability that any other reason can account for certain behavior. This
specidized form of circumstantial proof iswell illustrated in the dassic case of Yick Wo v. Hopkins.®
In that old case, the City of San Francisco required licenses for laundries and then refused to give
licenses to every one of over 100 Chinese gpplicants, while smultaneoudy granting licensesto al-but-
one of 200 non-Chinese gpplicants. The Supreme Court found the city had used an apparently neutra
provison “with an evil eye and an unequa hand.” But what if the evidence of datitica digparity isa
littlelessglaring? Or alot less glaring, but Hill of satistica sgnificance? How much discriminatory

effect is needed to show intent? How much, even if it doesn't prove intent, is a cause for concern?

% 118 U.S. 356 (1886)
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And under what circumstances might an otherwise disturbing discriminatory effect be judtified by an
employer?

The theory of “digparate impact” attempts to provide one set of answers to such questions. It
isimportant to remember that the “ disparate impact” theory has multiple purposes. On the one hand, it
is clear that not al cases of discriminatory intent can be proved by ether direct or circumgantia
evidence. States of mind are invisble and some employers who discriminate will get avay withit. A test
that reaches some discriminatory effects hel ps improve deterrence by “catching” some of these hidden
cases of intentiona discrimination. [n addition, afocus on discriminatory effects requires employers and
other inditutionsto ask if their exigting practices have red value. If a practice has a discriminatory effect
and isfor every other purpose worthless, the resulting discrimination may be unintentiona, but aso lacks
judtification. Indeed, discriminatory effect anadyssis arguably superior to inquiriesinto intent — instead
of trying to “read minds” and hunt down bigots, the disparate impact test asks two Straightforward,
objective questions. Does the practice have discriminatory effects? If so, doesit dso have some
positive benefit that outweighs this negative effect or cost? Thefirg sep in a“disparate impact” caseis
to establish the discriminatory effect of a certain behavior or practice. A classc example would be a
pre-employment test or other screening device. If the test screens out a disproportionate number of the
members of a protected class, then it must be justified according to “disparate impact” standards.

i. Business Necessity

The basic judtification for atest, screening device, or other practice is whether it is “job related
for the position in question and consistent with business necessity.”! Again, asmple example may hdp
illuminate this abstract test. Suppose physical education teachers are required to pass atest of physica
fitness. Suppose further that this particular test has a gatigticaly significant effect of screening out more
femalesthan males. To prevall in adiscrimination claim brought by women who falled the tedt, the
school will need to show that thistest has ared relationship to being a capable P.E. teacher. There are
professonas and busi nesses that specidize in reviewing employment screening tests of different kindsto

2L 42 U.S.C. § 2000e-2(K)(1)(A).
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be able to judtify their relationship to the job (or counsd the employer to get a new test).

ii. LessDiscriminatory Alternative and Failure to Accommodate

Showing that a practiceis " consstent with business necessity” is not an oneroustest. However,
the employee-plaintiff has one more arrow |eft in the disparate impact quiver. The employee cantry to
show that another practice (such as another test) does just as good a job of serving the employer’s
legitimate interests while aso diminaing the discriminatory effect. Thisis caled the “less discriminatory
dternative’ doctrine. Few cases are actually decided on thisbasis. When employers are given “less
discriminatory dternatives’ they usually ether take the aternative or rgect it on the bassthat it redly
doesn't work as well asthe existing practice — and in that case the issue reverts to whether the first
practice was “condstent with business necessity” to begin with. The less discriminatory aternative test
isidentica to the concept of “ reasonable accommodation” in disability discrimination law. A
“reasonable accommodation” istypicaly aproposa for how an employer can modify existing rules or
requirements and still achieve legitimate interests — literdly, a*“less discriminatory dternative.”

c. Hogtile Environment

The *hodtile environment” concept is most familiar from sexua harassment cases. Jokes,
pranks, ridicule, sexud innuendo, or unwanted touching can al make up part of aharassng “hodtile
environment.” Despite its prominent identification with sex harassment cases, the concept of a hostile
work environment has generd applicability. 1f an employer made (or deliberately alowed) awork
place to become truly hogtile to, for example, the members of a particular reigion, this could become a
Title VII dam. Thetheory is Smply that asufficient degree of day-to-day misirestment becomes an
“adversg” term or condition of employment. If such mistreatment is due to membership in a protected
class, then it isaform of forbidden discrimination.

d. Retaliation and Coercion

Title VII, the ADA and other civil rights statutes often forbid discrimination for making
complaints, testifying, opposing illegd practices or otherwise attempting to support thelaw. Thus,
employees have a protected right to file claims or otherwise oppose what they think areillega practices.
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e. “Affirmative Action” vs. “Rever se Discrimination”

Affirmative action plans attempt to respond to a higtory of discrimination by cregting some
system of benefits or preference for the group that historically suffered discrimination. The great debate
concerning affirmative action boils down to an issue of specificity. If anindividua employee can show
that they were discriminated against on the basis of, say, race, it is of course permitted to give that
employee aremedy for discrimination (i.e.,, some “affirmative action”). If, on the other hand, theissueis
400 years of discrimination againgt African Americans, it isnot permitted for an employer to only hire
African Americans (or a high percentage of African Americans) in amisguided attempt to remedy the
nation’s past. Somewhere in between these extremes, race-conscious remedies are permitted, but
excessively creating sinecures or quotas based on raceisnot. The Supreme Court has offered deeply
mixed signa's on when one crosses the line from proper remedies for past evilsinto improperly cresting
anew evil. Charter schools may, of course, be bound by exigting court orders covering their chartering
authority. On the other hand, schools should not adopt affirmative action plans unless there has been
careful review, with counsd, of the circumstances that justify the plan, and the contours of the plan.

5. Protected Classes

Keeping in mind the issues that commonly recur in anti-discrimination law we now turn to brief
examination of the some of the unique features or issues that arise with regard to each different

protected (or, in some cases, unprotected) class. See Box 1.
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Box 1, Major Protected Classesin Anti-Discrimination Law

General Federal Law Sate or Local Law
race/color/nationaity/ethnicity maritd datus
X, induding politica afiliation
pregnancy “lifestyle’ or legd activity
sexud harassment sexud orientation
reigion, including
reasonable accommodation of religious practices
disability, induding

reasonable accommodation and
nondisabled associates of disabled individuas

" Also raises issues under the First Amendment, which may be litigated under 42 U.S.C. § 1983

a. Race, Color, Nationality, and Ethnicity (Title VII and § 1981)

One of the reasons race discrimination is “invidious’ isthat the entire concept of raceislargey a
myth. Human beings are not neatly divided into well-defined races. The range of variation within any
group defined by ancestry tends to overlgp substantialy with the variations within any other group. In
addition, humans have interbred freely since pre-higtoric times— if one could go back in time one would
discover more common ancestors, sooner, than most people think. But if race is mythica (or nearly so)
what does it mean to forbid race discrimination? The drafters of the Reconstruction Era statutes were
concerned with freedmen recently released from davery and, to alesser extent, with then-unpopular
immigrant groups, such asthe Chinese. In the debates, however, the drafters reflected the
undergtanding of the time, discussing the “German,” “Irish,” “Russian,” and other “races” Title VII
gpproached this problem by referring to “race, color . . . or nationd origin.”

Thus, the Supreme Court has held that Section 1981 and Title VII clearly forbid discrimination
based on concepts of “race’ that have been rgected by biologists, anthropologists and others but are, in
fact, a the root of invidious discrimination based on ancestry. Thus, discrimination againgt “Jews,”
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“Arabs’ or any other perceived “racid” category is covered by these statutes®® A handful of more
specific issues have emerged in trying to define “race, color or nationd origin.”

i. National Origin and Alienage

Nationd originis not the same asdienage. Nationd origin refersto the redlity or perception of
aperson’sancestry. Alienage refersto one's current country of citizenship and any rdated immigration
datus. Thus, the categories of “nationd origin” and “dien” are not interchangesble® Only if a“no
diens’ rule were adopted for “the purpose or effect” of excluding people due to nationd origin, would
thisraise a Section 1981 or Title VIl issue. Despite this, discrimination againgt legal diens may well be
actionable under Section 1983 (in part because state and loca governments have no business interfering
with the federal practice of granting certain immigrants or visitors legd satus).*

ii. National Origin and “English Only”

“Nationd origin” has been long understood to include speeking a language other than English.
“English only” rules may violate Title VIl and can also raise serious First Amendment issues® In
generd, any requirement for pesking English should be justified by business necessity, including specific
definition of when use of non English languagesis consdered problematic. Such rules must be
reasonable: ateacher who is able to spesk to a parent, for example, in the parent’ s native language
should not be forbidden from using the most effective available form of communication. Smply, blanket
“English only” palides areill-advised, but employers can require appropriate communication and this
can mean using English (or, for that matter, using another language) in defined contexts.

b. Sex or Gender (TitleVII, TitleIX and the Equal Pay Act)

i. Equal Pay Act

The Equa Pay Act, 29 U.S.C. § 206(d), passed before Title V11, and forbids paying men and
women at different rates for “equa work.” Equa work is not necessarily identica. The Act has been

% & Francis College v. Al-Khazraji, 481 U.S. 604 (1987).

# Espinoza v. Farah Mfg. Co., 414 U.S. 86 (1973).

* See Takahaski v. Fish and Game Comm' n, 334 U.S. 534 (1948) (legal alien may not be denied state
commercial fishing license).

% See, e.g., Ruizv. Hull, 957 P.2d 984 (Ariz. 1998).
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characterized as requiring the same pay for work that is“ substantialy equal.”?*® Whether jobs are
subgtantidly equa is analyzed by looking a skill, effort, responsibility and working conditions. If al four
of these factors are equivaent then the two jobs are “equa” and rates of pay may not vary according to
gender. A plaintiff who prevails under the Equal Pay Act receives double damages. i.e., the amount of
financid loss times two.

ii. Comparable Worth Theories

Fantiffs— primarily women — have dso pursued claims under Title VI that lower pay for
certain jobsthat are not, strictly spesking, “equa,” may sill amount to forbidden sex discrimingtion in
compensation. These arguments go by the name “ comparable worth.” A “comparable worth- dam
based on atheory of intentiond discrimination may have merit under Title VII. “Comparable worth
theories based on discriminatory effects have been rgjected by the courts. If jobs are very smilar, but
not identical, an employer should be careful not to in any way determine compensation by criteria that
are linked to gender.

iii. TitleVIl and TitlelX

As mentioned above, employees of educationd inditutions that receive federd funds may
pursue either their adminigtrative and court remedies under Title VII or may proceed directly to Court
under Title 1X. Also, the federd Department of Education may use Title IX directly to scrutinize the
employment practices of aschool or locd educationd agency.

iv. Pregnancy Discrimination

An amendment to Title VII makesit clear that discrimination on the basis of pregnancy is
consdered discrimination on the basis of sex. The point of reference for pregnancy discrimination is
how the employer treats other employees with other temporarily disabling conditions. The Pregnancy
Discrimination Act amendments require that employers extend the “same’ treetment to pregnant
employees. Courts have noted that this means an employer who treats dl employees with temporary

% Shultz v. Wheaton Glass Co., 421 F.2d 259 (3 Cir.), cert. denied, 398 U.S. 905 (1970).
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disabilities badly may extend the same (bad) treatment to pregnant employees. Thisis correct, but has
been superceded, to some extent, by the Family and Medica Leave Act (FMLA) (see section 11(B)(2)
for more information). For employers covered by FMLA, some measure of accommodation will
extend to the needs of pregnant employees. Some states have specific measures that require
accommodations for pregnant employees. These provisons are not pre-empted by Title VII, but in
some cases may have been superceded by FMLA.

v. Sexual Harassment

(2) Quid Pro Quo

The origind theory of sexud harassment has the Létin title “quid pro quo,” which means “this
for that.” Quid pro quo harassment exists when an employer or supervisor conditions ajob benefit on
the employee s participation in sexud activity.

(2) Hostile Work Environment

Hostile work environment harassment exists when unwel come sexua conduct or contact (which
may include jokes, insults, digtribution of pictures, pranks, or assaults) is sufficiently pervasve and
offengve that ajudge or jury can conclude it changes the employee' s conditions of work. It isimportant
to remember that minor acts of migudgment — such as asingle off-color joke —may not amount to
harassment. On the other hand, tolerating such incidents with no counseling or consequence invites the
development of awork place culture than can be indicted as congtituting a hostile work environment.

(3) TheTarget of Harassment

Sexud harassment can target women or men. Further, the Supreme Court has held that same-
sex harassment is actionable under Title VII. With either quid pro quo or hostile environment
harassment, the only question is whether the individua has been targeted due to gender or sex — the
gender of the accused harasser will be no defense.

(4) Grievance Proceduresand Prevention

An employer can easly be unaware of the actions of an individua supervisor or group of

employeesthat resultsin aclam of sexud harassment. Further, traditiona grievance palicies, inan
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attempt to preserve a“ chain of command,” often direct employees to present their complaint to the very
person who is harassing them. Employers can defend a sexua harassment claim on the basis that the
employer took reasonable steps to prevent harassment. However, to make out this defense an employer
must have an “escgpe valve’ in ther grievance policies that dways gives the harassed employee an
option other than complaining to the person who is abusing them. In addition to this, an employer
should affirmatively raise the subject of harassment, express strong disapproval, and be prepared to use
gppropriate and sgnificant sanctions.

c. Religion

Title VII prohibits discrimination based upon the religious bdliefs or practices of employees.

i. Accommodating Religious Practicesunder Title VI

Title VII defines discrimination based on religious practice to include failure to “reasonably
accommodate” the practice.  Common issues that arise under this requirement include time off for
religious observances or events, religioudy prescribed dress or gppearance, and religious practices that
may otherwise violate employer rules. Reasonable accommodation does not include any action that
would cause an employer “undue hardship,” and in this context “undue hardship” includes any cost or
inconvenience that is more than de minimis (that is, very smal). On the other hand, an employer should
be sure to understand an employee’ s request for accommodation and consider whether it can be met —
the failure to properly investigate and andyze arequest for accommodation has been held by many
courts to condtitute a violation.

ii. Establishment Clause Problems

Schools present a unique issue of accommodation because the school is aso under an obligation
not to “edtablish” religion. Though afull discussion of establishment dause issues is beyond the scope of
thismanud, it is safe to say that “accommodetion” under Title VII should not indude dlowing individua
ingructors to import religious ingtruction into their classroom or teaching practices.

d. AgeDiscrimination in Employment Act

Age discrimination was not included in Title VII. In 1967, Congress passed the Age
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Discrimination in Employment Act (ADEA).  The ADEA forbids discrimination in employment againgt
persons 40 years of age or older due to their age.  The methods of proof under the ADEA are smilar
to Title VII with severd important variations. First, under the “disparate impact” method of proof it is
not necessarily pertinent for a person discriminated against on the basis of age to show that a person
under age 40, or perhaps even a“younger” person, enjoyed the opportunity lost by the complaining
employee. Inthe words of the Supreme Court, “that one person in the protected class has lost out to
another person in the protected class if thus irrdevant, so long as he has lost out because of his age.”*’
While a comparison to amuch younger person may gtill be used as evidence, other kinds of evidence
that age was afactor in an employment decision may be used to prove intentiond age discrimination.
Conversdy, while “disparate impact” theories of age discrimination may be vaid for some purposes, use
of ruesthat have statistical correlation with age but truly have another bona fide basis (such as length of
work or seniority) are not consdered to result in discrimination “because” of age.

Another issue that arose after the ADEA passed concerned benefits based on age (such as
retirement plans). Theissue has a convoluted history, but the ultimate outcome was that age-based
benefits are not forbidden if there is an actuaria basisfor the prohibition. The other mgjor area of
concern to public employers are rules that provide for mandatory age-based retirement. The ADEA
rules on thisissue vary according to both type of employee, age of the employee and the mandatory
retirement rulesin effect in different states as of certain dates in 1983 and 1986 — when the relevant
amendments were adopted. A school that faces an issue of mandatory retirement should consult loca
counsdl and determine the precise ADEA category for the employee in question.

The origind ADEA remedies were drawn form the Fair Labor Standards Act. Asareault, itis
possible, in ADEA cases, for an employee to obtain double damages for “willful” violations.

%O’ Connor v. Consolidated Coin Caterer’s 517 U.S. 308, , 116 S.Ct. 1306, 1310 (1996) (emphasisin
original).
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e. Disability Discrimination: Section 504 and the ADA

Disgbility discrimination was first forbidden in federd law through Section 504 of the
Rehabilitation Act of 1973, a Spending Clause civil rightsact.  That is, Section 504 forbade disability
discrimination in “programs or activities’ thet received federd funds. The concept of disability
discrimination developed under Section 504 and related provisions from 1973 to 1990. In 1990,
Congress passed the Americans with Disabilities Act (ADA).?® In many waysthe ADA takes rules
developed under 504 and applies them generdly. In employment, the ADA has the scope of Title VII.

i What isa“ Disability” ?

The ADA and Section 504 define disability without resort to a specific list or description of
dissbilities. The generd definition of disability is“aphysica or menta impairment that subgantialy limits
one or more mgjor life activities” “Mgor life activities’ include things such as waking, sanding,
hearing, seeing, working, and learning. Thus, a prospective employee who is paraplegic and arrives a a
job interview in awhedchair is unmistakably “subgtantidly limited” in the “mgor life activity” of
“working” and thus dissbled. At the same time, a recovered a coholic who decides not to mention her
troubled history may be (the issue can be closer in this case) a person with adisability entitled to
protection — induding the right to maintain some privacy about her disability.

Though this definition has been in use for a quarter century, many basic issues about its scope
and meaning remain open and current law requires a careful case-by-case approach. A few issues are
settled. Whether aphysica or menta impairment “subgstantidly limits” amgor life activity is anayzed
after taking into account any remedia or mitigating measures the person uses. Thus, for example, a
person may have very poor eyesight which is corrected by glasses. If the correction works well
enough, this personis not disabled in the mgor life activity of seeing. This doctrine should be
gpproached with some caution. Few corrective measures work as smply and completely as eyeglasses
do for routine problems of visud acuity. Nonetheless, disability isto be analyzed after looking at

corrective measure even for such stuations as high blood pressure controlled by medication, and

® 42 U.S.C. 88 12101-213.
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monocular vision corrected by behaviora adaptations.

It isaso dear that the formd ligt of mgor life activitiesis not limited to the items ligted in the
datutes or regulations. Thus, for example, the Supreme Court found that HIV infection (evenin its
earliest Sages) was a “disability,” because it immediately had a sgnificant and redtrictive impact on the
“mgjor life activity” of “reproduction.”® Reproduction is not listed in the statute or regulations, but was
a“maor life activity” in the view of the Court. In addition, the Court found the rdaively smal chance of
passing on a*“dread” and fatd disease was enough to be a“subgtantid limitation” on thislife activity.

In addition, Section 504 and the ADA are not only concerned with the redlity of disability, they
are ds0 concerned with mistaken assumptions of disability. Thus, if an employer dearly communicates
that he or she considers the employee disabled this will be evidence of disability and may resultin a
finding that the employee was “regarded as’ disabled. Findly, by way of generd cautions, it is
important to remember that being disabled in the mgor life activity of “working” isonly one way of
showing disability under Section 504 and the ADA. For some reason, employee plaintiffs often clam to
be redtricted in working. Thisis probably the mogt difficult way of providing disability and
unquestionably the form of disability that makes it mogt difficult to win adiscrimination case. Because
many employees and their atorneys have gone down this difficult path, it is easy to find casesinvolving
people we would ordinarily think of as clearly disabled where a court finds the employee is not disabled
under the ADA. In fact, the Supreme Court has clearly hinted that employees and their lawyers are
making it hard on themsdlves by focusing too much on the mgor life activity of working. Sooner or
later, employee attorneys are going to find other, more persuasive, ways of describing their clients
disabilities. Thus, while employers should be aware that just showing an employeeisor is not
“disabled” can be an important ADA issue — and one on which many employers have had surprising
success — it is nonetheless safest to gpproach an employee who appears to you to be “disabled” with
the assumption that the ADA applies. 1t isaso important to keep in mind that state statutes may forbid
discrimination on the basis of specific named conditions or forbid discrimination based on specific

# Bragdon v. Abbott, 524 U.S. 624 (1998).
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aspects of life with a disability, such as using a guide or sarvice dog.®

Though Section 504 and the ADA use generd definitions of “disability,” some persstent issues
have either developed a generd rule in the case law or resulted in more specific legidative trestment and
even amendments to these definitions. We review afew of these topics below.

(1) Alcoholism and Addiction

Whether acoholism and addiction should be considered disabilities was controversia from the
day Section 504 passed. In effect, two different compromises have developed to adapt the concept of
disability discrimination to acoholism and addiction. With respect to addiction to illega drugs, the
condition or sausisregarded as adisability, but the act of taking illegd drugs— and the effects that has
on behavior — is not considered protected. In effect, “recovered” addicts who are not using or persons
undergoing current trestment are considered “disabled.” Addicts who are using are considered to be
engaged in mishehavior and not protected. Alcoholismisdightly different. Because consumption of
acohal isnat illegd, an active dcoholic may gill be consdered disabled, but a sharp digtinction is
creeted between the condition (whether active or “recovered”) and any resulting impact on work. Any
behavior of the dcohoalic that adversdly impacts work and may result from consumption of acohal is
unprotected and may be treated in the same way that the same behavior would be treated for a
nonacohaolic employee. In addition, employers are specificaly permitted to adopt and enforce strict

¥ See, e.g., Cal. Gov't Code § 12940, et seq.(“medical condition”); Conn. Gen. Stat. § 46a-60(1)-(3), (5),
(7) (menta retardation, learning disability, blindness); La. Rev. Stat. Ann. 88 23:342 and 23:352 (medical
conditions related to childbirth and sickle cell anemia); Nev. Rev. Stat. 88 613.330 (aural or visual handicap);
N.J. Rev. Stat. § 10:5-12a (specified blood traits); N.Y. (Exec.) Law art. 15 § 296(14) (use of guide, hearing
or service dog); N.C. Gen. Stat. § 95-28.1 (sickle cell carriers); S.D. Codified Laws Ann. 8§ 20-13-10 - 20-
13-12 (blindness); W.Va. Code 88 5-11-3(h), 5-11-9 (visua handicap);

49



I11.A. Basic Federal and State Legal Regulation— Civil Rights Law

rules againgt possession, use, sae or being under the influence of drugs or dcohal at work.

(2) Contagious Disease

Contagious disease will be consdered a disahility if the employee can otherwise mest the
generd test for “disability.” Inthe case of Arline v. School Board of Nassau,* for example, the
Supreme Court found ateacher with tuberculosis to be disabled under Section 504. An employer is
permitted, of course, to take steps to control or prevent the spread of contagious disease to other
employees, patrons or the public. But reflexively firing an employee due to their contagion without first
redigically assessng the risk and considering less dradtic aterndtives (“reasonable accommodation”)
raises an immediate and serious disability discrimination issue.

(3) Disabilities Related to Sexuality and Reproduction

While“reproduction” isa“mgor life activity” — making HIV infection, for example, adisability —
the ADA specificaly excludes certain conditions related to sexudity from its coverage. Homosexudity
and bisaxudity are defined as “not impairments’ and, therefore, not a disability.® The ADA defines the
following conditions, which are generaly recognized as menta or behaviord impairments, to not be
protected disabilities: transvestism, transsexudism, pedophilia, exhibitionism, voyeurism, other sexud
behavior disorders, and gender identity disorders not resulting from physical impairments>

(4) Morbid Obesity

Court decisgons are split on whether “morbid obesity” is abona fide medica condition that
should be considered — in some circumstances — a disability. The safest course is to assume that

diagnosed morbid obesity — not merely being overweight — may qudify as adisability.

480 U.S. 273 (1987).

® 42 U.SC. § 12211(a)
® 42 USC. § 12211(b)(2)

50



I11.A. Basic Federal and State Legal Regulation— Civil Rights Law

(5) Mental Disabilities

Section 504 and the ADA make no categoricd digtinction between physica and menta
disgbilities. Thus, individuas with sufficiently pronounced cognitive impairments (“menta retardation”),
people with mgor psychoses (“mentd illness’) and perhaps others will be able to claim that their menta
imparments subgtantidly limit mgor life activities, making them disabled. It may beimportant, in
thinking about employees with mentd disabilities, to reflect more carefully on the “essentia functions of
the job” issue discussed below. Courts have recognized that things like being able to get dong with
others, and being able to understand and follow ingructions, are “essentid functions’ of many jobs.
Thus, the obligation not to discriminate againgt persons with menta disabilitieswill often be measured
with reference to the extent to which the individua’ s condition does or does not prevent them from
doing the job and the extent to which the employer has properly explored the issue of reasonable
accommodetion. Certain diagnosable behaviora conditions are defined by statute not to be disabilities.
These include kleptomania, pyromania, compulsive gambling and psychoactive substance abuse
disorders resulting from current illegal use of drugs.®

ii. Otherwise Qualified or QIWD

A common misunderstanding of Section 504 and the ADA isthat it protects al personswith
“disabilities’ (whatever that means). In fact, Section 504 only protects an “otherwise quaified” disabled
person. The ADA changes thisterm (but not the concept) to a“qudified individua with a disability”
(QIWD). In both cases, the concept is that the person not only has adisability but isaso “quaified” to
participate in some activity (such as employment). Thus, what is forbidden is not discrimination —in the
literdl sense — based on disability, but discrimination despite qudification, due to disability.

To put the same point another way, Section 504 and the ADA permit an employer to take
adverse action againgt employees due to their disabilities. What they forbid is taking adverse action due
to disability when thisis unjustified or needless — when the employeeis“qudified.” Itiscrucid, then, to

somehow measure what makes a person with adisability “qudified” for ajob. Because of this unique

% 42 U.S.C. § 12211(b)(2) and (3).
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feature of disability discrimination, it is gill common — and may remain common — to find employers
who fregly admit that they took adverse action due to an employee s disability. Whether such behavior
islegd or illegd cannot be andyzed across-the-board, but must be reviewed on case-by-case basis.

iii. Defining Essential Functions

The specific definition of being “qualified” (or “otherwise qualified”) for Section 504 or ADA
employment discrimination purposes can be sated as “being able to perform the essentia functions of
the job, with or without reasonable accommodation.” We will return to reasonable accommodation
below. Here we discuss the concept of “essentia functions” An “essentid function” is one thet, if
removed, would truly change the job in question. Employers are encouraged by the ADA to place
work functions into written job descriptions, which get specid status as evidence of what isor isnot an
“essentid function.” Clearly, however, the concept is intended to distinguish between those minor or
ancillary functions that could be easily reassgned and those functions which “ar€’ the job in question.

Iv. Interactive Process and Reasonable Accommodation

A personis“qudified” or “otherwise qudified” under the ADA if they are able to perform the
“essentia functions’ of the job with or without reasonable accommodation. “Reasonable
accommodation” is not precisdy defined, but the statute gives alist of examples of what may be
reasonable accommodations in certain cases. These include reassgnment to a vacant postion, job
restructuring, part-time or modified work schedules, and acquisition or modification of assgtive devices.
Theissues are, amply, can the employer make some sort of change in the work environment that will
enable the person with a disability to perform al the “essentid functions’ of the job? And, if so, arethe
changes that would dlow this*accommodation” of asort and cost that can be cdled “reasonable?’

Generdly, an employer should not reach a conclusion that no accommodetion is possble
without firg discussing the Stuation with the person with adisgbility. This*interactive process’ is criticd
because, in many cases, employers may overestimate what will be required or may be unaware of the
red nature of the disability. The person with adisability is often wdl informed on advancesin
technology, for example, that are relevant to their needs. On the other hand, the employer may be
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aware of workplace opportunities and limitations that the disabled employee does not know about. A
smple conversation about what the employer needs or can do and what the employee is ableto do— or
would be able to do, if something were changed — will satisfy this “interactive process’ requiremernt.

(1) Architectural Accessand Auxiliary Aids

Though the issue of reasonable accommodation is usualy a generd one that can only be pinned
down through case-by- case discussions, both public employers and private businesses are separately
subject to requirements for architectura accessto their facilities. The rules regarding architectura
access are detailed, complex, and vary significantly depending upon the type of facility, whether it was
built before or after the ADA passed, and what activities are being carried out in the facility (among
other things). If the problem faced by a disabled employee isimpacted by architectural accessissues,
the employer should take extra care to make sure the separate rules on architectural access have been
properly followed.

(2) Testing and Pre-Employment Inquiries

Though an employee s disability must be discussed in order to provide a reasonable
accommodation (or in order to decide that a requested accommodation is not reasonable) it must not
be discussad in pre-employment interviews and the like — unless raised by the prospective employee.
While many employees with disabilities want and need accommodations, many do not. Many of those
who need no accommodation aso prefer to keep private medica information to themsdves. The ADA
generdly prohibits pre-employment inquiriesinto disability (though not into job-related abilities) and
pre-employment medica testing. Drug tests are defined not to be medica tests. If medica screening or
testing is necessary, it should be required after an employee has been given a conditional offer of
employment. If the employee fails alegitimate medica test or exam after accepting this conditiona
offer, the offer can be withdrawn. The ADA rules on employee interviews are complex and to a degree
controversid, but the basic rule is that questions about medica history or disability should be avoided,
unless a prospective employee raises the issue him or hersalf and wishes to discuss accommodetions.

Y ou may ask, aways, about ability to do the job “with or without reasonable accommodation.”
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In some cases, the test itself may discriminate on the basis of disability. For example, ablind
teacher may be perfectly able to teach, but will not be able to pass a pre-employment or licensing
examineif itisgivenin print. The key hereisto make sure any form of examination tests for the skills
needed for the job and not for a disability that may or may not impact the job. While most relevant to
testing agencies, this requirement will apply to any forma screening device used by an employer.

v. Undue Hardship and Direct Threat

A proposed accommodation is not reasonable if it will cause an “undue hardship” or a*“direct
threat.” An undue hardship is any “sgnificant difficulty or expense” taking into account the nature and
cost of the accommodeation and the resources and responsibilities of the employer. In other words,
what may be a“reasonable accommodation” for Genera Motors, may be an “undue hardship” for a
Mom-and-Pop business that just happens to reach the size required for ADA coverage. Likethetest
of reasonable accommodeation, the test for “undue hardship” isjudged case-by-case. A “direct threat”
isared risk to the hedth or safety of others arisng from the disability of the employee. Direct threst
issues most commonly arise with employees with contagous diseases or certain menta illnesses. An
employer should consider the severity and nature of the threet, the probability it will be redized, and
whether it can be prevented by some accommodation, before determining that thereis a*“direct threat.”

vi. Associational Discrimination

The ADA forbids employers from discriminating against nondisabled people due to their socid
or other relationship to a person with adisability. The most common examples of this are persons with
disabled children and the partners of individudswith HIV infection.

f. Others— Stateand L ocal

As noted above, many gstates have discrimination rules that vary somewhat from the federa
models. A few of the common variations are discussed below.

i. Marital Statusand Nepotism Rules

A number of statesforbid discrimination on the basis of “marital satus” These satutes forbid
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discrimination based on whether aperson is“married” or “single” Generdly, these statutes would not
forbid employment of an individud by their spouse or other rules aimed at the abuses of nepotism.

ii. Political Affiliation

State or locd law may forbid making employment decisions on the basis of palitical afiliations.
The First Amendment aso places some limits on patronage systems of public employment.®

iii. “Lifestyle’ Discrimination Laws

Severd dtates have adopted rules that prohibit discrimination on the basis of an employee's
lawful ectivities away from work. These statutes were generally proposed and passed at the behest of
the tobacco industry in order to limit the effect of “no smoking” rules and in some cases are limited to
“use of lawful products’ or even to use of tobacco. Their language, however, is often broader and may
prohibit employers from consdering most legd activities that take place away from work. Many of
these statutes have exceptions and a school that is concerned about an employee’ slegd but
questionable activities away from work should consult with loca counsd before deciding to take any
adverse action.

iv. Sexual Orientation and Transgender Discrimination

Perhaps the most controversid extension of anti-discrimination concepts has been to forbid
discrimination based on sexud identity. Digtinguishing the issues, and understanding the limited law in
this areq, requires careful definition of terms.

Sexual orientation refers to the relation between the sex or gender of a person and the sex or
gender of those the person finds sexudly attractive. That is, sexual orientation refersto one's status as
heterosexua (males attracted to females and visa versa) or homosexud, often referred to as gay (maes

attracted to maes), leshian (femal es attracted to females), or bisexual (persons attracted to males and

% A First Amendment claim would most likely be pursued through 42 U.S.C. § 1983. Some federally funded programs
also contain specific prohibitions on discrimination based on * political affiliation or belief” in those specific
programs. See, e.g., 42 U.S.C. 88 1577 (Job Training Partnership Act) & 9849 (Head Start).
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femaes). During the early part of the 20" century, homosexua orientation was commonly considered a
mental illness and homosexud behavior was often a crime. The American Psychiatric Association
removed homosexudity from its listing of recognized psychiatric disordersin 1973. Homosexud
behavior has aso been widdy, but not universdly, decrimindized. Federd laws to forbid employment
discrimination based on sexua orientation have been proposed, but not passed. At thiswriting about a
dozen jurisdictions forbid employment discrimination based on sexud orientation. In other jurisdictions,
some locdities forbid such discrimination and others do not. Chartering authorities may aso have
policies.

Transvestism refers to the propengty to wear clothing conventionaly associated with the
opposite sex. The reasons for and context of the use of opposite sex gpparel vary (which may affect
whether the behavior is protected). Transvestism is not exclusvely associated with any sexud
orientation. Thus, statutes, ordinances or policies that forbid discrimination based on sexua orientation
have generaly been interpreted not to reach discrimination againg transvedtites. Transvestismisa
recognized psychiatric condition. However, the ADA expresdy defines “ disability” not to include
transvestism. State or local statutes or ordinances, or chartering authority policies, related to “ disability”
or “handicap” (but not the ADA or Section 504) are either defined, or may be construed, to reach
transvesism in afew cases. Also, “lifestyle’ discrimination statutes may protect individuals whose
transvestism takes place soldly away from the work place. However, in generd — in mogt jurisdictions
and under mogt existing anti- discrimination laws — transvestites do not receive anti- discrimination
protection.

Transsexualism (dso cdled “gender disphoria’ or “gender identity disorder”) refersto anra
person’s beief that their “true’ sexud identity is the opposite of their biologica sex. Thisis arecognized
psychiatric disorder. In addition, so called “intersexuas’ have biologica features of both sexes and may,
of course, experience aresulting psychiatric “gender identity disorder.” Transsexuds have atempted to

clam that discriminaion againg their condition is forbidden as aform of sex discrimination. Courts have
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uniformly rejected these efforts®* Courts have aso held that laws against discrimination based on
sexud orientation do not reach transsexuds, snce the issueis not same-sex attraction, but persona
sexud identity.®”  Findly, the efforts of transsexuals to use disability discrimination laws have been
largely unsuccessful.®® The ADA expresdy excludes gender identity disorders that do not result from
physicd impairments from its coverage. Impliedly, therefore, only intersexuds might be covered by the
ADA — and this could in turn depend upon what treatment the individua had received and whether they
could demondtrate “ substantia impairment” in a“magor life activity.” Only two reported lower court
decisions have found state or local protection for transsexuals. A New York case found New Y ork
City’s comprehensive anti-discrimination ordinance forbade such discriminatior™ and a Digtrict of
Columbia court found that the Didtrict’s prohibition on “ gppearance’ discrimination could reach
transsexuasin a properly plead case.®® In general, however, most jurisdictions and most cases have

permitted employment discrimination againgt transsexuals.

¥ See eg., Ulane v Eastern Airlines, 742 F2d 1081 (7th Cir. 1984), cert denied 471 US 1017.

¥ See, e.g., Underwood v Archer Mgt. Servs., 857 F. Supp. 96 (D.D.C. 1994).

¥ See, e.g., Doev. Boeing Co., 121 Wash. 2d 8, 846 P.2d 531, 533 (Wash. 1993) and Holt v. Northwest
Pennsylvania Training Partnership, 694 A.2d 1134 (Pa. Cmw. 1997). Contra: Doe v. United States Postal
Serv., 37 Fair Empl. Prac. Cas. (BNA) 1867, 1869 (D.D.C. 1985)(note that this holding, rendered under
Section 504 of the Rehabilitation Act, has been reversed by the conforming amendments to the ADA).

¥ Maffei v. Kolaeton Industry, 164 Misc. 2d 547, 626 N.Y.S.2d 391 (Sup.Ct. 1995).

“ Underwood v Archer Mgt. Servs., supran. 11.

57



I11.A. Basic Federal and State Legal Regulation— Civil Rights Law

v. Still Other

Individua states forbid employment discrimination on avariety of other bases. Different sate
anti-discrimination statutes treet, for example, arrest, convictions or expunged juvenile records; family
responsibility; height or weight; matriculation; parenthood; persond gppearance; public assstance
datus, sckle cdl trait; unfavorable military discharge; being a victim of domestic abuse; or submission to
polygraph, genetic, HIV or certain drug or acohol tests* The citations we give in the footnote are only
agenerd guide and only accurate as of thisdate. Again, there is no subgtitute for local counsd on such
iSsues.

6. Federalism Issues—the 11" Amendment and Statevs. Local Charters

Within the lagt five years the Supreme Court has begun actively limiting the gpplicability of
certain federd laws to the States themsdlves under the 11" Amendment to the Congtitution. Most
recently, the court found that the ADEA did not gpply to the States and next term it will consder the

" See, e.g., ALASKA STAT. 88 23.10.037 and 44.19.456 (certain lie detector tests and parenthood); CAL.
Gov'T CODE, § § 12940 et seq (arrest record); D.C. Cobe ANN. 81-2502 (family responsibilities,
matriculation, personal appearance); DEL. CODE. ANN. tit. 19, 8§ 704 (polygraph); HAwAII REv. STAT. § 378-
2 (arrest or court record); 775 1.L.C.S. § § 5/1-102 (unfavorable military discharge); lowA CoDE 88 730.4
and 730.5 (submission to polygraph or submission to drug tests without probable cause); LA. REv. STAT.
ANN. § 23:352 (sickle-cdll trait); ME. REv. STAT. ANN. tit. 5 88 19301l et seq. (submission to genetic test or
genetic test results) and tit. 32 § 7166 (submission to polygraph test); MASSGEN. L. ch. 151B § 4(9) (failure
to furnish information about misdemeanor convictions or arrests that did not result in conviction) and ch. 149
§ 19B, ch. 111, § 70f (submission to lie detector or HIV testing); MicH. Comp. LAws 8§ 37.2202 (height or
weight); MINN. STAT. 88 181.75, 181.954 and 363.01-.03 (receipt of public assistance, submission to lie
detector tests, submission to drug testing absent reasonable suspicion or a written drug testing policy); N.H.
Rev. STAT. ANN. 88 141-H:3 and 141-H:6 (genetic testing); N.Y. (EXeC.) LAw art. 15 § 296(16) (arrest or
crimina accusation not resulting in conviction), 8 292, 296 (genetic testing); N.Y. (LABOR) LAW art. 20-B
88 733, 735 (lie detector testing); N.C. GEN. STAT. 88 95-28.1, 95-28.1A and 95-241 (sickle cell trait or
genetic testing); N.D.CeNT.CoDE 88 14-02.4-03 - 06 (receipt of public assistance); OHIO Rev. CoDE §
2151.358 (expunged juvenile record); OR.Rev. STAT. 88 659.029-30, 659.225-27, 659.700, 659.705 and
659.715 (expunged juvenile record, use of breathalyzer test without “reason to believe” employee is under the
influence, use of lie detector test and certain genetic testing); 18 PA. CoNs STAT. ANN. 8§ 7321 (lie detector
tests); R.I.GEN. LAwWS 88 12-28-111 and 28-6.1-1 (domestic abuse victims and lie detector tests); UTAH
CoDE ANN. § 34-38-110 (false alcohol or drug test); VT. STAT. ANN. tit. 21 88 494a and 511 and tot/ 18, ch.
217 (certain polygraph and drug tests and genetic testing); WAsH. Rev. CoDE § 49.44.120 (certain lie detector
tests); W.VA. CoDE § 21-5-5b (certain lie detector tests); Wis. STAT. 88 111.31, 111.321, 103.15 and
111.372 (arrest or conviction records, lie detector tests or genetic tests). The federal Employee Polygraph
Protection Act broadly prohibits use of lie detectors for employment purposes, 29 U.S.C. § 2002, but does
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same issue with respect to the ADA. It isimportant to redlize that these cases do not limit the
applicability of federa law to local government. The 11" Amendment only protects a State itsdf from
ligbility. Also, in most cases a State or its officias can Hill be sued to force future compliance with
federd law — only retroactive relief (such as money damages) isbarred. Finaly, discrimination based on
race, X, religion and perhaps disability may il be the basis for a damage suit againg a Sate.
Nonetheless, in some states charter schools are entirely a creature of state government. In those
juridictions, charters may have additiona protection againg certain forms of federd liability.

7. Individual Employee Rights

a. Congitutional Rights

Under 42 U.S.C. 1983, an individua employee can contend any adverse action by a public
employer isaviolation of their individud rights. Perhgps the most common issueto arise in thisfashion
isretdiation for the exercise of the right of free speech or free expression, as guaranteed by the First
Amendment. Of course, a public employer has the right to regulate many aspects of work-related
gpeech. The classic retdiation case involves a public employee who writes acritical |etter to the editor
of aloca newspaper, or takes a public position on a controversd public issue. Just because this
individud is a public employee does not mean they have lost First Amendment rights or can befired asa
form of punishment. The andysis of free speech issues can be complex, but severd factorswill help
guideit. To the extent the speech concerns issues of “public concern” it is more likely protected. To
the extent it is merely of persona concern to the employeg, it islesslikely to be protected. To the
extent the speech occursin atraditional forum for free speech (like a letter to the editor of a
newspaper), the more likdly it will be protected. To the extent it takes place in the work place—and
epecidly if it disrupts the work place — the lesslikdly it is protected.

In addition to free speech, employees have a condtitutiona right to freedom of association.
Mogt sgnificantly for charter schools, an employee has the congtitutiona right to join together with other

not apply to state or local governments or “political subdivisions.” 29 U.S.C. § 2006.
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public employees in organi zations concerned with education and work place conditions. In other
words, union membership, as such, is a conditutiondly protected status.

The other common congtitutiona concern relates to employee privacy interests. Employees
have a reasonable expectation of privacy in their persond effects. Thus, when a public employer looks
in an employers briefcase, desk or rifles through other persond property, this may be a“search” that is
regulated by the Fourth Amendment search and saizure clause. Employers should not dig into the
persona property of employees without consulting counsd and being sure the activities either isnot a
“search” or isajudtified search.

b. Statutory Privacy Rightsand “Whistleblower” Statutes

There are two mgjor Satutory areas in which employers should be concerned with individua
employeerights. First, most states have laws regulating whet is or is not a public record and what must
be treated as a private employment record. Employees are granted rights to confidential treatment of
some or dl of their employment records by these satutes. Asthe rules vary from state to state, charter
employers should make efforts to become specificaly informed on the requirements for maintaining
confidentiad employment records.

Second, both federd and state laws create specific protections for “whistle blowers.” The
oldest of these laws isthe Fase Claims Act, which dates back to the Civil War (and to the common law
before that). The False Claims Act creates a unique system in which private individuals can try to prove
that another private person has committed fraud againgt the federd government. A person who
successfully proves such a claim receives a portion of the funds recovered (akind of bounty). More
importantly, any employee who takes action to disclose fraud againg the federal government is
protected from retaiation.

The False Clams Act only reaches avery smdl range of behavior — revelation of fraud againgt
the federa government. Many individua states creste protections for employees who reved defined
forms of misbehavior by their employer. These whistleblower laws vary from State the state, but the
underlying principleissmple: If an employeeis reporting conduct that should never have happened, the
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employee may well be exercisng aright, and even a duty, under state law.

B. Basic Workplace Regulation

Many issuesinvolving labor markets and work place practices were historicaly a matter of state
regulation or no regulation. However, quite apart from its role in defining and protecting civil rights,
Congress also has power to regulate the labor market and workplace practices through the Commerce
Clause of Article 1 of the Condtitution. Over time, federa regulation has grown at the expense but not
to the excluson of gate regulation. We have selected seven areas of interest to charter schools thet fdll
into this category of broad economic regulation by either the federd or state governments. The most
long-gtanding concern in the field of |abor market regulation is establishing and enforcing aminimum
wage and a reasonably standard work week. The federal government has taken the lead in this area
with the Fair Labor Standards Act. Another broad labor market regulation — and the most recently
development in this area— is the Family and Medica Leave Act, which establishes afloor of protection
for taking leave from work for certain purposes. A third federd law, faling in dightly different category,
isCOBRA. COBRA grows out of the historica oddity that during World War 11 employers used paid
hedlth insurance as away of improving compensation in spite of wage and price controls. This became
acommon feeture of the American labor market while, a the same time, the socid welfare “ safety net”
for hedth insurance remained quite incomplete. Thus, the issue of what happens to heeth insurance
secured through work when, of example, employment ends, is regulated by COBRA. The Employee
Retirement Income Security Act (ERISA) responds to the analogous set of issues with respect to
pensions earned through employment. The next two topics— OSHA and Workers Compensation —
treat federal and State efforts, respectivey, to ded with safety, accidents, injuries or illness arising out of
the working environment. Findly, Unemployment Compensation is a portion of the Socid Security Act
designed to soften the immediately financia impact of loss of work and provide a brief period of
trangtiona income, a least for those who lose work through no “fault” of their own.

1. FLSA and Overtime

The Fair Labor Standards Act requires establishes the minimum wage, eight hour day and forty
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hour work week as the basic standard for adl employment in the United States. FL.SA gppliesto
employees of loca governments but not to employees of the State itsdlf. FLSA does not regulate the
work hours of “professonds” and thuswill not apply to atypica sdlaried teacher. But FSLA will
apply to hourly workers of mogt, if not dl, charter schools. An employer who requires or allows an
hourly employee to work more than 40 hours in one work week will be required to pay the employee a
an overtime premium rete,

Charter schools frequently wonder how one distinguishes “employees’ from “volunteers’ under
the FLSA. There are surprisngly few cases on thisissue, but two rules should be kept in mind. Firgt, a
person who is an employee cannot aso be avolunteer. If you dlow hourly employeesto “volunteer”
extratime, you owe them extrapay. Second, if it gppears a person was forced to “volunteer” in order
to obtain someitem of economic vaue, this may transform the person from a*“volunteer” into an
employee. How thiswill gpply to charter school parents (who presumably have aright to free public
education without regard to charter enrollment) remains to be seen.

2. Family and Medical Leave Act (“FMLAZ).

The federal Department of Labor provides agood summary of the requirements of the Family
and Medical Leave Act:

The Family and Medicd Leave Act of 1993 (FMLA or Act) gives "digible’ employeesof a
covered employer the right to take unpaid leave, or paid leave if it has been earned, for a period
of up to 12 workweeks in any 12 months because of the birth of a child or the placement of a
child for adoption or foster care, because the employee is needed to care for afamily member
(child, spouse, or parent) with a serious health condition, or because the employee's own
serious hedlth condition makes the employee unable to do his or her job. Under certain
circumstances, this leave may be taken on an intermittent bass rather than dl at once, or the
employee may work a part-time schedule.

An employee on FMLA leaveis dso entitled to have heath benefits maintained while on leave.
If an employee was paying dl or part of the premium payments prior to leave, the employee
would continue to pay [their] share during the leave period. The employer can recover its share
only if the employee does not return to work for areason other than the serious hedlth condition
of the employee or the employee'simmediate family member, or another reason beyond the
employee's control.
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An employee generdly has aright to return to the same position or an equivaent position with
equivaent pay, benefits and working conditions at the conclusion of the leave.

The employer has aright to 30 days advance notice from the employee where practicable. In
addition, the employer may require an employee to submit certification from a hedlth care
provider to substantiate thet the leave is due to the serious health condition of the employee or
the employee's immediate family member. Failure to comply with these requirements may result
inthe denid of FMLA leave. Pursuant to a uniformly applied policy, the employer may dso
require that an employee present a certification of fitness to return to work when the absence
was caused by the employee's serious health condition. The employer may deny restoration to
employment without such certificate relating to the health condition which caused the employee's
absence.
29 C.F.R. 825.100.
As subdivisons of gate or locd government, charter schools are public agencies covered under
FMLA. Whilethe conditutiondity of the FMLA's coverage of some Sate entitiesis being
litigated, the safest assumption isthat FMLA appliesto al charter schools. While the condtitutiondity of
the FMLA's coverage of some State entitiesis being litigated, the safest assumption isthat FMLA
gppliesto dl charter schools. Charter school operators should note the “Special Rules Applying to
Employees of Schools’ found at Section 825.600. This section adds three things to the genera
FMLA scheme. Fird, it creates a potentia exception to FMLA coverage for isolated, rura schools
where the school employs fewer than 50 employees and is at least 75 miles away from any other school
under the same employer (usudly the school board). Second, it addresses Situations where ingructiond
employees take intermittent leave (where the employee would be on leave for more than 20 percent of
the total number of working days over the period the leave would extend), and options the employer
has to lessen the impact on thair indructiond duties. Third, it provides guiddines for ingructiona
employeestaking leave a or near the end of an academic term.
Employees must have worked for the employer for at least twelve months, working &t least
1,250 hours during twelve months to be digible for FMLA leave. Notice explaining FMLA's

goplicability and workings must be conspicuoudy posted on the employer’s premises. If an employer

63



I11.B. Basic Federal and State Legal Regulation— Workplace Regulation

maintains an employee handbook, information concerning FMLA entitlements and employee obligations
under FMLA must be included in the handbook or other document. It isimportant for employersto
define when leave they offer under their own policiesisor isnot “counting” against FMLA leave.
Failure to do so may mean the employer owes the employee policy-based leave and FMLA leave.

3. COBRA

The Consolidated Omnibus Budget Reconciliation Act of 1985 (“COBRA”) requires employers
of more than 20 employees — including public employees a the state or locd level — that provide group
insurance coverage as an employee benefit to extend that coverage under certain circumstances for
former employees and dependents. Circumstances that trigger COBRA coverage are known as
“qudifying events’ and indude the following: termination of employment, reduction in hours worked to
the point of indigibility for benefits, death or divorce of the employee, and afew other pecific events.

Covered employees must elect to extend coverage within a specified time period (60 days from
the “qudifying event, or notice of such event”), and such extended coverageis a the employee’s
expense. Coverage may be extended up to 18 months following termination or areduction in hours, and
for longer periods under certain other circumstances. Employers are required to: 1) provide notice of
COBRA gpplicahility to dl current and new employees, and 2) notify those employees of their COBRA
rights and respongbilities anytime a“ quaifying event” takes place triggering COBRA coverage.
Employee handbooks are good places to provide thisinformation.  As certain “qudifying events’ may
not be known to the employer (e.g. divorce), employees need to understand their obligation to notify the
employer of the event and make their coverage eection within 60 days.

4. Employee Retirement Income Security Act (ERISA)

ERISA regulates employer pension plans and employee retirement benefits. Public employers
at the state or local level are generally exempt from its operations. Thus, to the extent charter operators
are clearly classfied as public employers under state law, ERISA will not apply. However, ERISA-type
regulation may still gpply to charter school retirement plans under ether: (1) state law or congtitutiona
provisions governing public employee retirement; or (2) Interna Revenue Service regulations which
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must be complied with prior to a public employer having their retirement plan approved by the IRS.

5. Occupational Safety and Health

Congress passed the Occupationd Safety and Hedth Act (*OSHA”™) in 1970 promoting
workplace safety through a comprehensive system of regulation, ingpection, and enforcement of work
gtes across the country. Whether OSHA itsalf gpplies to public employers varies depending upon
whether a State has adopted federal standards and enforces OSHA itsdf. Employers who have OSHA
or work place health or safety concerns should consult specidized counsdl in their jurisdiction.

6. Worker’s Compensation

Worker’s compensation laws provide a statutory mechanism to compensate employees injured
onthe job. Theselaws are essentially a compromise providing the employee guaranteed compensation
in the event of an injury, while at the same time prohibiting that employee from seeking possibly greater
compensation from their employer through the court syslem. Where gpplicable, worker’ s compensation
is the only recourse an injured employee has avallable — the “exclusve’ remedy.

Worker’s compensation laws are in place in every state, though not mandatory in three states
(New Jersey, Texas, and South Carolina). Public employers are generdly covered to the same extent
as private employers, so charter schools should assume their states' worker’s compensation laws apply
to them. In each gate, some sort of worker’ s compensation agency administers the program and is the
best place to start for employers seeking more information as to how they fit into their date’ s system.

7. Unemployment Compensation

Unemployment compensation was part of the origind Socid Security Act. Unemployment
compensation isasystem of insurance. Employers pay a*“tax” — though the rate varies with, among
other things, the employer’ s history of past claims, making this tax look more like a premium based on
risk assessment. Employees who lose work without “fault” on their part are then entitled to a period of
compensation for this unemployment. The period is defined in weeks — and the number of weeks goes
up when the rate of unemployment goes up. Beneficiaries are required to keep looking for work to

maintain their entittement. State rules on what amountsto “fault” that will disqudify an employee from
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benefits vary sgnificantly. In generd, however, an employee who quits without reason or isfired for
causeis“a fault.” Anemployee who islaid off due to the needs of the employer isnot “a fault.”
Treatment of illness or disability varies.

An employee who islaid off must fileacdam. The employer can then agreeto the clam or
contest it. If the clam is contested, the employer will be required to appear a a hearing and
demondtrate that the employee was* at fault” within the meaning of Satelaw. Each state maintainsa
hearing procedure for those who wish to contest cdlaims. Documents filed and stlatements made in
unemployment proceedings can end up being used as evidence in cases involving other issues (such as
discrimination clams). However, adminigrative decisions made in the unemployment hearing process
decisons are generdly not binding in cases. If ether party appeds an adminigtrative decison to court,
the court decison may have some binding effect on other cases arisng out of the same |oss of

employment.
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V. Common Issues of State Public Employment Law and Chartering Authority
Policies

Employment by government imports an issue of public accountability and trust into the
employment relaionship. In some sense, in ademocracy, government employees may report to a
manager but are respongible to the public at large. Employees are dso citizens, with rights and
responsibilities that may go beyond or create conflict within their role as a subordinate in the
employment relationship. Findly, educators are dso professonals. Some evidence of expertise and
adherence to norms of professional behavior are, therefore, expected. The policy issues that bear on
these more specific aspects of public employment and employment as educators tend to be onesin
which gtate law or locd policy predominates (excluding, of course, employment by the federa
government, which we do not review here). Box 2 ligs the issues that we will congder in this portion of

the manudl.

BOX 2 — State Regulation of Public Employment

Certification and Licensing
Unionization and Collective Bargaining
Tenure

Public Employee Retirement Plans

A. Certification and Licensing.

Individual states define and regulate the criteria and qualifications necessary to work in their
public schools. From teachers to administrators to bus drivers, employees must obtain the certificate or
license required of their profession as a prerequisite to working in the state’ s public schools.
Certification programs are usudly administered by the stat€' s department of education.

As public schoals, charter schools are subject to the same statutory requirements of certification
and licensure except where specificaly exempted under state law or where granted specific waivers of

that law. Exemption or waivers may vary from one class of employees to another — while administrator
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certification may be automatically exempted in agtate’ s charter act, requirements for school nurses may
be identical to those from other public schools. Charter schools need to understand how state
certification and licensure requirements work. To the extent those requirements apply to your schooal,
you as an employer are respongble for ensuring initid and continuing compliance with those
requirements. That means hiring new staff only upon a showing of appropriate credentids, but dso
enauring that staff maintain their required certification or licensure over time.

Federa specia education law adds atwigt to the certification question. The Individuals with
Disahilities Education Act (*IDEA™) mandates that students with disabilities must receive ingruction
from professionals “ gppropriately and adequately prepared and trained.” 20 U.S.C. § 1412(15).
Under the implementing regulations, thisisinterpreted as having certification *based on the highest
requirements in the State applicable to the profession or discipline in which a person is providing specid
education or related services” 34 C.F.R. 300.136(a)(1). Thus, federa law effectively requires specid
educetion or related servicesto be provided by personnel licensed at the highest applicable leve for
their specific discipline. State waivers or exemptionswill not ater this federd requirement. Many sates
require training in child abuse identification for public school personnd. Charter schools should check
with their authorizers, state departments of education, law enforcement agencies, and socid services
departments about gpplicable rules and training opportunities.

B. Unionization and Collective Bargaining

Few charter schools engage in the collective bargaining process. Many charter schools,
however, are subject or potentialy subject to such bargaining. The history and structure of collective
bargaining in Americais very complex and the following brief sketch should be understood as
necessrily an overamplification.

Asreviewed in somewhat more detail in the introduction, the mode most commonly used in
discussing collective bargaining in American arose from tactics of the American Federation of Labor
(AFL) deveoped from the 1870s to the 1920s, the reviva of unionism by the Congress of Industrid
Organizations (ClO) during the Great Depression, and the Wagner Act or National Labor Relaions
Act (NLRA) of 1935. Thismode was refined with wide-spread use of labor arbitration during World
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War Il and 1950s amendments designed to both lessen union power and address perceived abuses.

The resulting laws give the employees they cover a protected right to organize and use some
formsof self help (e.g., strikes); employ amodel of defining bargaining units(i.e., groups of
employees who are allowed to negotiate as one); recognize exclusive representation (meaning aunion
with mgority support represents 100% of the employees of a bargaining unit); and require good faith
bargaining. There are many detailed nuances and incidents to such a sysem. While this system
flourished after World War 11, it entered a period of serious and sustained decline with the oil embargo
of 1973, the period of “stagflation” that followed, and the breaking of the air traffic controllers or
PATCO drikein 1981 (though thiswas, in fact, a strike by federa employees that took place outsde
the NLRA dructure). Today, union dendity in the private sector is at itslowest level snce the 1920s.

Public sector unionism has followed a somewhat different trgectory. Public employees crested
unions during thefirst period of the AFL’s expanson — from about 1880 to 1920 — and no sirong
distinction was made between public and private unionism.  The notion that public sector unions— and
particularly strikes — were different and problematic arose during the post-World War | strike wave and
“Red Scare.” With afew exceptions, public sector unionism virtualy disappeared in the 1920s and did
not regppear during the New Ded. Dramatic expansion of public sectors unions at the state and local
level only took hold in the late 1960s. Despite the development of amodern public sector union
movement, the federal law of collective bargaining, does not apply to most employees of state or
loca governments. Public school employees are not covered by any uniform federal law
regarding collective bargaining.

Certainly, public employees may make use of certain federd congtitutiond rights (e.g., freedom
of gpeech and freedom of association) in connection with collective bargaining, but for the most part the
collective bargaining process for teachers and other public school employees varies from state to sate.
In the 1970s a number of states used the mode! of federd Iabor law to create [abor laws for their own
date or locad employees. A few of these states grant such employees rights that may go beyond the
NLRA modd. Other states closely follow the federa system with only afew variations. In anumber of
states, some of the federa concepts have been utilized but others (such as the right to strike) rejected.
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IV.B . Common Issues of Sate Public Employment Law— Collective Bargaining

In several states, school employees are a specia case, treated differently from other state or local
employees. A number of ates have never enacted modern labor laws. Some of these states recognize
collective bargaining but do not follow all aspects of the federa model. Still other states have refused to
legitimize public collective bargaining, which exigs if at dl, in the shadow of unfavorable laws. Despite
this extreme degree of variation from state to Sate, afew of the basic concepts of the NLRA are
widespread enough to warrant afew comments.

1. TheRight to Organize

Even a a condtitutiona level, public employees have the right to gather together in groups and
discussissues of common concern. Belonging to an employee organization (whether it is cdled aunion
or not) is a protected, condtitutiona right.

2. TheRight to Protest

Itis, of course, ashort step from employees talking with each other to employees deciding to
address concerns to a governing board or body. Again, this right has congtitutiona roots and should be
respected. Every citizen — induding citizen- employees — can “ petition for redress of grievances’ or
otherwise exercise free gpeech. Aswith “free speech” issues generaly, when employee protest isa
proper expression of opinion and when it becomes unprotected “conduct” (or misconduct) is acomplex
question. Alongside the condtitutiond issues, the applicable statutory anadysis will vary from gate to
state.

3. TheRight to Bargain

Thereisno federd condtitutiond right of public employeesto bargain with their public employer.

If aright to bargain exidts, thisis by virtue of state or local law. Remember, however, that determined

employees can bring sustained pressure to bear on an organization regardless of the forma lega
structure.

4. TheRight to Strike

The right to strike is the Sngle most controversid aspect of public sector [abor reations.
Whether — and when — thereis aright of public employeesto strike is very much a matter of state and
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IV.B . Common Issues of Sate Public Employment Law— Collective Bargaining

locd law. Inmany cases, there is no black-and-white answer to thisissue — rather, the legdity or
illegdlity of adrike will depend upon details of locd law and the facts that give rise to the particular
dispute. Of course, the employer whose employees drikeillegaly may find itsdf in a severe dilemma.
Especidly in asmal school environment, a strike would be an unmistakable sgna that something is
terribly wrong at the work place. Getting rid of the symptom may not cure the disease.

Short of agtrike, employees may engage in other “job actions” Two common tactics are “sick
outs’ and “working to therule” “Sick outs’ involve large numbers of employees falsdly reporting in
sgck. Generdly — even in Sates that recognize the right to strike — sick outs are unprotected. Of
course, in responding to asick out, an employer should recognize that afew employees are likely to be
honestly sick, by coincidence, with the job action.

“Working to the rule’ means doing exactly what the job requires— but nothing more. Thereis
nothing “illegd” about working to the rule — any employee could choose to do this at any time.
However, an at-will professond employee would obvioudy put him or hersdf at risk of poor evauation
and termination if he or she took no initiative and accepted no added respongbility. How a charter
employer should respond to a“work to the rule” campaign should be determined after consulting with
loca counsd.

5. Seeking Local Counsel

Given the extreme variation, involving many details, anong state laws, it is very difficult to offer
specific advise on how to ded with employees who may seek the right to bargain collectively or who
engage in various forms of protest. In some locaes the rules will be clear and detailed and may either
compel bargaining or effectively prevent it, permit a protest or permit punishing the protesters. In other
aress, the rules themsdves will be disputable. Thereis no subgtitute for seeking well-informed locd
counsd on such issues. Fortunately, again, it will be arare case when acharter school is an actor in the
collective bargaining processitsdlf. More likdy difficulties will concern compliance with existing
bargains and the issue of employee involvement in management.

6. Compliance
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IV.B . Common Issues of Sate Public Employment Law— Collective Bargaining

Many charter schools are part of alarger entity (such as a schoal didtrict) thet bargains
collectively. Whether and how the collective bargain regul ates the charter school will be determined by
acombination of state law and the bargaining processitsef. If your chartering agency has made
your school subject to one or more collective bargains, make sure you become fully aware of
what this means. Collective bargains are contracts, but they are also complex, multi-party contracts.
That is, they share features with commercia contracts, but in other respects are more analogousto a
condtitution or organic organizing document. Understanding which basic rules apply to you, and how
they apply, is critical to controlling the risks faced by both the school and the chartering agency that isa
party to the contract.

7. Employee Involvement: TheElectromation Problem

The second important issue that is likely to be confronted by some charter schoolsis dso the
sngle most counter-intuitive agpect of the American collective bargaining system. In addition to the
rules that discourage employers from discriminating, interfering with or punishing union activity, the
NLRA dso forbids employers from promoting or Sponsoring unions or uniortlike organizations. So-
cdled “company unions” were a common feature of the American economy in the 1920s and were
outlawed by the Wagner Act. In other words, the NLRA modéd is based on the notion that worker
organizations should be autonomous from the employer. The fear is that employer-sponsored “unions’
will aso be employer-dominated.

This issue gained new prominence in the 1980s as union dengty in the private sector began a
precipitous decline. In effect, the absence of unions created a vacuum for expression of employee
“voice” Employers began turning to models such as “qudity of work life’ circles, employee involvement
(E1) plans, or other “high involvement” schemes. The Electromation*? case reaffirmed thet the NLRA
forbids any collective mechanism by which employees are invited and actively encouraged by the
employer to participate in determining terms and conditions of employmen.

2 309 NLRB 163 (1992)
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IV.B . Common Issues of State Public Employment Law— Collective Bargaining

Of course, again, with state and local public employees, the NLRA model may or may not
apply in aparticular state or locd jurisdiction. Thus, your charter school may or may not be subject to a
rule like the Electromation case. Certainly, if one draws on the literature of comparative labor reations,
there are other mechanisms for employee “voice’ than the American AFL-CIO-style union. In Jgpan
the American 1920s modd of company unions has been adopted and followed (and some would argue
that employer dominance of employee organizationsis afact of Japanese indudtrid life). In many
European countries, the law creates “work councils,” eected by employees, that must exist in every
covered work place and that are given specific powers (e.g., over hedlth and safety issues). Evenin the
United States, afew unionized work places (most famoudy, Saturn Corporation) have replaced the
traditiond collective bargaining syssem — by union and employer agreement — with a“high involvement”
work place. If your charter school is not covered by an NLRA-style statute (or is covered by a
collective bargain with a union willing to be innovative), there is no reason that other models of
employee “voice’ cannot be used. Again, however, be sure of the local ground rules.

C. Tenure

What would you do if a student accused a teacher of sexua abuse? Suppose the student’s
dtory is detailed and, onitsface, persuasive. Suppose the teacher hotly denies the accusation and aso
seems persuasive. Suppose there are no witnesses to the dleged abuse itsalf. How would you decide
the issue? Would you give the teacher a* presumption of innocence’ or “benefit of the doubt?” Would
you consider any ulterior matives the student might have’? Would you interview people who might
corroborate or contradict details of each story? Would you give the teacher the opportunity to comment
on or respond to any inculpatory evidence? Or would the accusation be enough to cause you to fire the
teacher, perhaps without even reveding why that action was taken? Would it matter if the teacher was
arookie or arespected veteran?

“Tenure” smply means that an indefinite term of employment can only be ended by the
employer for certain reasons, with evidence to support those reasons. The reasons to end tenure can

be thought of as faling into the following three broad categories. The first set of reasons are those based
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IV.B . Common Issues of State Public Employment Law— Collective Bargaining

on the employer’ s needs or convenience (often called layoffs, reductions-in-force or downsizing), and
may include issues of whether one employee can ‘bump’ another employee during the course of some
reorganization of the work place. The second set of reasons are those based on an employee's
acquired medica disability and inability to continue doing their job. Thethird set of reasons are those
based on “cause’ — i.e., employee incompetence or misconduct (such as our example of dleged sexud
abuse). Because the reasons for termination of tenured employment are limited, there are often disputes
about whether the purported judtification is true or sufficient. To resolve such disputes some “due
process’ system — usudly involving an opportunity for atria-type hearing — is required. In atenure
system, the accusation of abuse we imagined above would call for thorough investigation and might
result in a contentious “hearing.”

On the one hand, tenure can be a very limited protection. Employee advocates have joked that
the difference between tenure and at-will employment is that the tenured employee istold why they
were fired. However, the hearing procedures created to judge whether cause for discharge exists are
often complex and expengve. Thus, the costs associated with termination of tenure may operate asa
powerful deterrent to firing an employee— even if ared cause for discharge exists. Perhaps the most
difficult cases are those suggested by our example — where an employee is accused of some serious
form of misconduct and flatly deniesthe dlegations. If the evidence of misconduct is mixed — if it ishard
to tell what really happened — an employer may find they are unable to fire atenured employee even
though a cloud of doubt and suspicion continues to hang over the employee’ shead. Of course, thisis
precisely the reason employees want the protection of tenure — being fired due to alegations or
suspicions that one knows are fseis a professond employee’ s nightmare. Within the common
framework of requiring cause for termination and using due process to judge whether cause exigts, the
precise substantive terms and procedura details of tenure or civil service systems vary considerably.

Tenure systems generaly have a probationary or qualifying period before a person “becomes’
tenured — the rookie/veteran diginction is a itscore. In universty-leve sysems, obtaining tenure

normaly requires a podtive act. There must be arecommendation thet is formally acted upon before
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IV.C. Common Issues of State Public Employment Law— Tenure

tenureis granted. In many K-12 systems, in contrast, tenure is conferred by a certain term of seniority.

If the employee is re-employed after a defined period of probation, tenure follows automaticaly. If
charter employment decisons will impact tenure, it isimportant for charter school managers to know
when the probationary period will be completed and when an employee is considered tenured.

While tenure provides job security, it does not guarantee aparticular job. Thus, for some
charter schools the issue may be whether a tenured employee can be moved out of the school (though
not out of ajob). Standards for transfer or reassignment are often a secondary element of atenure
system — and one that varies tremendoudy from place to place.

A common confusion isfor charter employers to give employees contracts Sating that the
employeeisat-will or nontenured, but to also say that the employee will be treeted fairly or will only be
fired for a“good reason.” These employers have sent contradictory messages. Words like “good
reason,” or “just reason,” or “sufficient reason,” are exactly what creates tenure. |f acharter employer
isdlowed by law to use employment at-will, and then chooses to do o, it should not send amixed
message. A court may later determine that the employees given this message were given abinding
promise of fair treetment — that is, tenure. A schoal in this situation would not only be required to
prove cause, it would aso need to assure that the procedures used met constitutional due process
requirements. While these sandards are not necessarily onerous, they would dmost certainly be
violated by an employer who acted asif an employee was at-will.

D. Public Employee Retirement Plans

Many dates have public employment plans that operate outside the Socid Security system.
Where the state requires that charter schools participate in such plans, school management must make
sure it understands everything from enrollment of individual employees to caculating the appropriate
ligbility for the school’ s budget. It may be important for the school to become familiar with details — such
as veding rules— that at first blush appear only to be of interest to employees. How the plan operates—
both its limits and the protections it affords employees — often impact recruitment and hiring, especidly if

employees are being recruited from another state or from employers that utilize other retirement plans.
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Many retirement plans have ‘disability’ options. If an employee appearsto be medicaly
disabled from further work, it isimportant to coordinate employment decisonswith disability plan
decisions o that the gpparently disabled employee does not end up losing both ajob and pension
benefits. Finaly, remember that the term “disability” has different meanings and continuesto evolve. As
the ADA and Section 504 encourage employment of more “disabled” employees, the standards for
when a person is truly work-disabled — not just a person with amedica condition, but a person digible
for apension because they “cannot” work — are likely to become more stringent.
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V. Charter School Employment Policy Issues and the Common Law

With the frameworks established by federd and state lawv — whether tregting civil rights, labor
markets, or aspects of public employment — each charter school has some authority to make redl
choices about employment policy. These choices most commonly express themsdves in the contract
relationship crested with employees. These contracts exist in the context of the common law of
contracts and each jurisdiction’s common law of employment. The issues collected here areindicated in

Box 3.

Box 3. School Policy and Common Law | ssues

Fundamentals of the Employment Relationship
Defining the Employer
Employees vs. Independent Contractors
Verba and Written Contracts
Employment Status (At-will and Between At-will and Tenured)
Hiring Process
Compensation (including Merit Pay and Enrollment Preferences)
Conflicts of Interest
Employee Evaluation
Employment Policy Devel opment and Upkeep
Grievance Systems and Alter native Dispute Resolution
Ending the Employment Relationship
Reorganizations
Employee Misconduct
Resignation Issues

A. Fundamentals of the Employment Relationship

1. Employer

Charter schools are sometimesin the unusua position of being dlowed to decide whether they
will or will not be an employer. Ingtead of being the employer, in some cases a school may smply
manage the employees of the school didtrict or other chartering agency. In some cases, the powers
typicaly given to employers seem to be split — with some vested in the charter school and somein the
chartering entity. Obvioudy, the more power a chartering agency retains, the less control the charter
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school has over its own employees. If there isthen a conflict between the authorizer and the school,
employees may find themselves caught in between the two — or employees may fed the conflict has
enabled them to engage in misconduct without consequence.

Frequently, charter schools will find themsdves dealing with both their own employees and
some employees of other educationa agencies (e.g., for specia education or related services). Again,
the issue arises of whether and to what extent the school isredly given the needed power to supervise
or manage persons who are not, strictly spesking, “its” employees. If aspecid education employee of
the chartering school didtrict, for example, is assgned to the charter school but refuses to do the work
(or even to show up for work), the charter school’ s only recourse may be to plead with the didtrict to
do something with the employee. Inatime of conflict with the digtrict, this pleamay go unanswered. In
generd, asto any employee who is ddivering sSgnificant services to the school’ s sudents, most schools
will prefer to have most or dl of the rights of true employers. A school that decidesto rely, instead, on
the employees of others should do so with its eyes wide open to the indirect and uncertain control that
may result.

2. Employeesv. Independent Contractors

Like many employers, charter schools frequently choose to use independent contractors for
certain jobs or services at the school. When a school makes this choice, it must take care that those
treated as independent contractors are truly independent contractors and not employees. If an
employer seeksto classfy certain individuas as independent contractors instead of employees, it should
take care to set up and manage that relationship in such away asto ensure that the statusis not subject
to question or chdlenge a alater date. Factors impacting the characterization include the following:

How much control does the employer exercise over the worker? Who sets the hours and
schedule for the worker? How much control does the worker have over the manner in which they go
about their work — i.e. does the employer dictate how the job is done, or smply expect the job to be
finished? Does the worker use his or her own tools or equipment? Is the contractor located on the
employer’s premises or work out of hisor her own space?

Isthe worker exclusively employed by the employer or are free to contract with othersto
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provide the same or asimilar service?

Istheir status spelled out in contract? s there an agreement between the parties explaining the
rights and responsibilities on both sides of the independent contractor agreement? Do the contract
terms pay the worker afixed sum, with the obligation to pay expenses, payroll taxes, and any relevant
benefits resting with the worker? Do they use company letterhead? A company car?

In analyzing whether or not aworker quaifies as an independent contractor, employers should
review each of the above factors. In genera, the more control the employer exercises over the worker
and their product, and the more there are tangible ties to that gpecific employer, the more likdly it isthe
relationship will be properly classfied as one of employment rather than an independent contract.
Every independent contract should then be put in writing. The written contract should recite why
the relationship is an independent contract and should clearly identify the worker’ s responsihility to pay
estimated tax, sdf-employment tax, and so on.

Given the questions that can be raised about status, why hire an independent contractor instead
of employees? While the vast mgjority of jobs a any given charter school are most appropriately filled
by full-time or part-time salaried employees, certain other functions may be better saffed by
contractors. They can be paid by the job without involving employment contracts, benefits, or any
assurances of employment beyond the specific job they are hired for. For example, a schoal that
doesn't need afull time janitor may chooseto hire ajanitoria service to clean the school after hours
rather than struggle trying to fill a part-time position, supervise that position, provide the proper cleaning
equipment and supplies, and so on. Even though the janitorid service may choose to assign one specific
individud to the schoal, the janitor is till working as an independent contractor (or as an employee of
the independent contractor, not the schooal).

3. Contracts, Verbal and Written

If properly authorized individuals make ora promises these can become part of the employment
relationship. For any regular, ongoing employment relationship — full time or part time— the best
practice isto put contractsinto writing. The written contract can then make it clear that only the
promises contained in that writing are part of the relaionship (a so-cdled “zipper dause’). Thewritten
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contract can be reasonably brief and can incorporate employment policies — subject to any revisons
later made in those policies — by reference. Indeed, even without express reference, employee
handbooks, employment policies or any other writing can also become or become part of the written
contract. With substitutes and other grictly temporary employees, it is sometimes not worth the time and
effort to reduce a contract to writing. In that case, there should at least be awritten policy statement
that is used asapoint of reference. Very smdl employers, in particular, may prefer the flexibility and
seeming intimacy of a*“handshake agreement.” But, again, the aternative to a written contract is being
willing to live with whatever ajudge or jury may later decide wasthe ora contract. Written contracts
can be very brief. Often a short form of contract will incorporate by reference or attachment some or
al employment policies. Alternatively, binding policies can be expressed in the contract, making that
document longer but more complete.

4. Employment Status

a. At-Will Employment

Thelong-standing base line of American law is a-will employment. In an a-will employment
contract, ether party may terminate the employment relationship at any time, for any reason, with or
without notice. It is perhaps the smplest and most basic contractud relationship between employer and
employee. That amplicity and ease of operation make it a popular option for charter school operators.

In particular, there are no specific reasons that must be given for termination and no “due process’ type
procedural requirements.

There are two mgjor cogts that should be considered dongside the very significant benefits of
at-will employment. Firgt, an employer must clearly communicate to employees that they are employed
at-will. Mogt employees understand that this means they have no job security and are subject to
termination more or lesson awhim. As aresult, many employees who are at-will are fearful, distrustful,
and quick to assume the worst about their employer. Attempts to engage employees in governance,
curriculum development or any aspect of policy formation may be frustrated by employee fear that frank

expressions of opinion will be rewarded with prompt termination.  In short, the employer who chooses
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the at-will option should aso gpend some thought and effort on gaining the trust or confidence of
employees that this power will not be abused. Of course, adirect promise that the power will not be
abused will end at-will status. Fear or insecurity resulting from at-will employment can have sgnificant
dde effects. Employees may be reluctant to report other legd violations — exposing the school to
ligbilities that may have otherwise been avoided. Internd school problems not rising to the leve of
liability may, likewise, go undetected and fester. For this same reason — employee fears or insecurities —
at-will employment can prove to be a competitive disadvantage in recruiting employees. It should be
remembered that these are risks, not necessary features of at-will employment. Many charter
employersfind at-will employment to be the best choice, despite theserisks. Further an employer
aware of these risks can take steps to avoid or mitigete them.

Secondly, at-will employment does not mean, today, what it meant 50 or even 25 years ago.
The doctrine of at-will employment has weakened as exceptions have eroded its viability. In addition to
many satutory restrictions on termination of employment, the common law doctrine has been severdly
eroded through judicid decisons. The mgjor common law exceptions are:

The Public Policy Exception: Employers may not fire an employee for refusing to violate
gpplicable law, nor may they fire someone for exercising rights granted to them as an employee by
goplicable public policy (e.g., theright to file for worker’ s compensation).

The Contract or “Handbook” Exception: A court may conclude that employment is not truly
at-will based on gpplication of the law of contracts. Implications againgt at-will satus may arise through
either words or action of an employer, or through the terms of an employee handbook. Either way, at-
will employment can be modified if the employee reasonably relies on statements of the employers.
Thus, employees may be able to enforce promises or handbook terms as part of their contractua
relationship.

The Covenant of Good Faith and Fair Dealing: The covenant of good faith and fair deding
isacontract term that is supplied by law regardiess of what the parties have themselves decided.
Jurisdictions that have adopted the strongest version of the covenant of good faith and fair dedling have

81



V.A. School Policy and Common Law— Fundamentals

effectively abolished true at-will employment. Wesker versons of the covenant may smply be used to
respond to abuse of employer power under a pure at-will arrangement. 'Y ou should determine the
datus of the covenant of good faith and fair degling in deciding whether there is enough left of the at-will
doctrine, in your state, to make it ussful for your school.

b. Between At Will and Tenure

Tenure or civil service type protections burden employers with proving specific reasonsto
support discharge through triad-type procedures. At-will employment communicates distrust and
insecurity to employees. Isthere any option that may avoid the different but significant costs associated
with this seemingly stark choice? The answer isboth “yes’ and “no.” Forms of job security short of
tenure exist. These may mitigate the problems of at-will employment. But no system is free of potentia
cost or risk.

The first mgjor option isto provide a severance guarantee or notice period. Thiscan be as
ample as atwo--week notice provison and as elaborate as a “ golden parachute.” When alonger
notice period is provided — say 60 days— employers will necessarily start to be concerned about an
obligation to pay an employee who has done something truly outrageous. A notice period or severance
package can have a cause exception. Remember, however, that thiswill entail an obligation to prove
cause through some due process procedure. The cost of the procedure will often outweigh the cost of
the severance.

A second dternative smply extends the period of notice until it amounts to a term contract for
annua or multi-year (but not indefinite) employment. This aternative may be wdll-suited to charter
schooals, snce the school is only guaranteed a multi-year, not indefinite existence. Renewd at the end of
the term would continue to be a-will, but employment during the term would be highly secure. Onthe
other hand, thiswill obvioudy involve al the same considerations as tenure in any case in which mid-
term termination became necessary.

A third option is to give employees procedurad protections even though they do not have the

datus of tenure or cause limitations on dismissal. To some extent, every employer uses this option as
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soon as it determines who exercises the power to hire and fire. Should this be done by the board?
Should it be delegated to school leadership? Should there be a definite process of alowing employees
to peak to certain issues before termination? Such process-oriented modification to at-will
employment may give employees sgnificant assurance of some “fairness’ in treetment, though no
particular limitation is created on reasons for discharge. Obvioudy, if procedura promises are made
they must be followed. Thiswill impose some time costs and risks of noncompliance, but that trade-off
should be modest. If procedura limits are created, thought should be given to how to respond to an
emergency — the usua option is aleave with pay while investigation and any due processis completed,
but in the a-will context thisis not the only option.

A find option isto create limited substantive protection that is short of cause for discharge. The
most obvious way of doing thisis to use anti-discrimination concepts but to smply articulate another
forbidden basis for termination. In effect, instead of making the employer prove cause, this approach
would alow the employee to cdlam use of aforbidden congderation in termination of employment. A
policy might, for example, forbid discriminatory dismissal based on the gppropriate involvement of the
employee in policy debate or development conducted by the school. A limited substantive protection of
thiskind should be connected to at |east an employee grievance process and perhaps a system of
dternative dispute resolution, as discussed below. While this sort of protection would not limit
termination a-will for other reasons, it would necessarily give the employee another basis for chdlenging
such termination and claiming the “real” reason for action was an improper one.

Any decison to adopt an option that is neither at-will nor tenure (other than a brief notice
period) should only be adopted after consultation with loca counsel and review of gpplicable Sate law.

B. Hiring Process

If jobs are only offered to an “in group” of persons who happen to have knowledge about an
available opening this can easlly have adiscriminatory effect. Sinceit isdifficult to have alegitimate
business need for not hiring the most qudified person who applies, failure to have some system of
posting or advertising is difficult to defend. A founder who is employed by virtue of heping to found the
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school may be an exception to thisrule in some cases, but in generd a school should not hire individuas
without having some level of competitive opportunity for members of the public to know about a
position and apply. Your posting or advertisng strategy should be one that will allow abroad range of
interested and qudified persons ared opportunity to apply.

Poorly drafted advertisng copy can prove discrimination. Do not advertise for a*young
dynamic” employee — the clear implication isthat you intend to discriminate on the basis of age. Do not
dtate employees must bein “good hedth” or specify the gender required (unlessthisis an absolutely
clear BFOQ) — thefirst isan ADA violation and the second is clear sex discrimination. Proofread copy
for any implication of race, religion, politica affiliation, sex, Sate of hedth or age. From the other Sde,
make sure that advertisement or pogting states that you are “ An Equal Opportunity Employer.” If you
know your current work force under-represents a prominent group in your community, make an extra
effort to place advertisng or to post positionsin away that is accessble to this group. Consder posting
on the internet.

In job gpplications and interview, you mugt avoid questions that are clearly illegd or that imply
any form of discrimination. Do not, in print or person, ask about: age, race, sex, religion, height, weight,
color of eyesor hair, skin complexion, politica &ffiliation, nationa origin, place of birth, length of
residence, home ownership, arrest records or minor convictions (traffic or misdemeanor), military
discharge or reserve status, relatives employed by the school, how the applicant found out about the
job, credit problems, or personal bankruptcy. Generaly questions on these topics have nothing to do
with ability to perform amogt any job and they are @ther flatly illegd or have ared potentid for a
forbidden discriminatory effect. ADA condderations are discussed further in that section of the manual.

Professond ability teting should only be utilized if experts that Specidize in confirming the
vaidity of such tests have reviewed the test and gpproved its use for the position in question. On the
other hand, basic background checks and reference checking should aways be utilized. State law or
school digtrict policy likely dictate the type and leve of background checks a school must undertake
prior to hiring. Charter school employers may be required to run employee fingerprints through law
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enforcement screening procedures. Reference checks are not necessarily required by law, but good
management practices suggest that employers check into references of prospective employees.
However qudified or perfect an individual seems for a specific pogtion, maintaining an absolute policy
of cdling references provided by the employee, aswell as contacting former employers (whether given
asareference or not) is sound practice and may shied aschool from liability. Thetort of “negligent
hiring” refersto faling to do any red checking before hiring an employee who subsequently harms
another person. An employer may be found liable for harm caused by an employee if the employer
failed to discover something in that employee’ s past that a reasonable degree of investigation would
have uncovered, and if thisinformation would have reveded a distinct possbility of the harm that, in
fact, ensued.

In short, the law restricts what can be asked and sanctions asking too little. Whilethe
permissible middle ground is broad, staying within the boundaries on both sdes isimportant.

C. Compensation

1. Salary Schedules

Most employers choose to have detailed definition of the sdaries to be paid most employees
and the reasons for varigtion. Top executive officers are acommon exception. A failure to define
sdaries will often lead to ad hoc variations that may have little rhyme or reason. In some cases, ad hoc
approaches produce variation that is not random and that readily supports adam of discrimination
based on race or gender. Without awell-considered rationae behind the sdary system, adtatistical or
disparate impact discrimination claim will have agood chance of success. The disadvantage of fixed
sdary definition, of course, isthat it may be more difficult to use negotiation to secure and retain atruly
vaued candidate. However, often sdary definitions have enough ‘play’ to permit some negotiation.
Within the broad category of defined sdary determination systems, thereis afurther distinction and
ongoing debate between the advocates of use of objective criteria (Such as seniority or earned degrees)
and use of more subjective consderations (such as merit). The trades-offs here are between criteria

such as seniority that are mogt often (but not always) insulated from legd dams; and, use of pay for
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performance or merit concepts, which gpped to many charter managers but dso entail dightly morerisk
of legd chdlenge.

2. Merit Pay

The concept of merit pay appearsto be gaining grester acceptance within genera public
education as a means by which an employer may ether reward high performing staff or, looked at
conversaly, sanction employees performing e less than optima levels. Given the atention paid among
chartersto issues of accountability, merit pay programs frequently strike a favorable note among charter
organizers— if the school and the students are to be judged on “merit” criteria, why not employees?
Two cautionary notes arein order. Much of the impetus among school didricts for merit pay grows out
of their frugtration with tenure and other restrictions on their ability to remove non-performing teachers.
For those charter schools operating outside the scope of tenure systems and collective bargaining
agreements, the need for another “merit” eement in employment policy may not be as strong.
Implementing merit pay can dso be more trouble than it isworth. Systematic studies suggest that many,
if not most, merit pay plans are abandoned within afew years of implementation. Of the merit pay plans
that work over alonger term, many make the merit pay asmall portion of total compensation or give
such pay to large numbers of employees — though perhaps that indicates the optima mix of income
Security and incentive.

In any event, the practica and manageria debate exists dongside some legd risk. The most
sgnificant (though Hill small) risk is that merit pay will be distributed |ess than randomly with respect to
race, religion, sex, age, or disability, giving rise to issues of discrimination. In generd, merit pay plans,
like seniority systems, are protected from a purdly satistica discrimination case. Under Title VIl (and
probably under other statutes as well) an employee must show the plan has been adopted or
administered so asto intentiondly discriminate®® However, seniority (or other objectively based) plans
have an advantage in that the adminigtration of the plan is 0 trangparent that intentiona discrimination in
implementation (as opposed to design) isamost inconceivable. Merit pay plans tend to have subjective

® 42 U.S.C. § 2000e-2(h).
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components, and it is much easer to imagine a discrimination claim focused on those aspects of a plan.
Findly, the rules regarding the interaction of seniority-type systems and antidiscrimination law are very
well defined in caselaw. Merit plans, being less prominent in practice, have given riseto little definitive
litigation. We do not wish to exaggerate this risk — most merit or pay for performance plansrise or fall
based on nonlegd considerations and that is probably asit should be. But merit plans are somewhat
more vulnerable to legd chalenge than, for example, seniority-based pay systems.
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3. Intellectual Property Issues

Teachers often create work that is useful for the school. Whether this conssts of writing
curriculum, writing anew tet, or compiling classroom materids, the result may be a document in which
someone can hold a*copyright.” A copyright gives the party that ownsit control over the use of the
copyrighted item. Copying such materid without the permission of the copyright holder (normally the
author) gives rise to serious civil and even crimind sanctions under federd law. In generd, if an
employee prepares adocument as part of the job it is considered a“work for hire” That is, the
employer is consdered to have paid for the copyright by having paid for the work. However, the more
scholarly the work, or the more it involves an employee taking initiative avay from “thejob,” the more
guestion there may be about whether it was awork for hire or congtituted an activity independent of the
job. Asapractica matter, such work often has little economic vaue. Rather than assume that the work
for hire rule coversthe issues, an employer may adopt awritten policy or contract provision that deds
specificaly with copyright issues. In this case, the school may want to give employees some of the
benefit of any intellectua property they produce.

4. Enrollment Preferences

Many schools have a number of enrollment preferences (where alowed under state law). An
example is exempting sblings of enrolled students from lottery procedures. Some schools extend a
samilar preference to children of gaff, making this a benefit of employment. Even where such practice is
dlowed under gate law, federa law deding with digibility for Title X federd start-up grant money
redricts digibility to schoolsthat use alottery to fill openings after reaching capacity. The U.S.
Department of Education has issued non-regulatory guidance identifying certain exceptions to the lottery
requirement. Siblings of exigting students and children of school founders are among those exceptions,
while children of staff are not. However, this does not gppear to be a more dramatic departure from the
concept of a*“lottery” than the exceptions that have been recognized. Whether DOE will alow
enrollment preferences for saff in Title X schoolsis not clear.
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D. Conflict of Interest

A charter school isan entity. Inlaw, it will often be consdered a“person,” particularly if itis
organized as a nonprofit corporation. When natura persons serve on the governing body of alega
person — such as a corporation — they assume duties to that person — to the entity. These are commonly
referred to as a duty of care, duty of loyalty and duty of obedience. The duty of care requires
governors to exercise reasonable care as stewards of the organization. In effect, if the organization
were anatural person what reasonable and cautious actions would it take on its own behaf? This point
of view informs the duty of care. The duty of loyalty refers to having undivided dlegiance to the
organization. Board members should never be acting out of purely persona motivation — and especidly
not for persona gain — but instead should pursue what is best for the organization itsdf. The duty of
obedience requires a board member to be obedient, or faithful, to the misson of the organization.

Obvioudy, when a governor is aso an employee, there isa potentid for ‘ conflict of interest;’
particularly with repect to the duty of loyalty. Thisis, of course, not just an issue for employees. Any
person who has both a governing role and any other role in rdation to the organization may develop a
conflict of interest. Further, conflicts of interest are not just financid — they can involve any interest a
person hasin arole other than organizationa governor. Thus, a parent would have a* conflict of
interest’ if the issue before the board concerned the grades or schoal discipline of hisor her child. A
person representing a university, city or any other entity will have two duties of loydty, which may come
into conflict — a classic example is the person on two nonprofit boards who finds him or hersdf ina
position to make a pleafor money to afoundation. If this board member gives precedence to either
organization, he or she violates a duty to the other organization. And, of course, anyone who hasa
present or potentia economic relaionship with aschool — asits lawyer, accountant, and curriculum
advisor — has just as direct an economic conflict of interest as an employee. In addition, conflicts of
interest are often defined to include transactions that would benefit certain family members: Thoughiit is
sometimes said that one should recruit board members with no potentid conflicts, thisis often not
practicable. Any person who cares enough to spend the time to be a board member isa person who is
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likely to have some potential conflict of interest. The key isto recognize and respond appropriately to
conflicts when they arise, not to assume that people can be found who have no interestsiin life apart
from board membership.

If aschool is organized as a non-profit corporation, state corporation law will probably have
applicable conflict of interest rules. Chartering authorities may aso have stlandards for conflict of
interest issues. The State education code may have applicable provisons. While the specific law will
vary from jurisdiction to jurisdiction, several common themes can be found. At aminimum, any board
member who has a conflict of interest should formally disclose their red or potentid conflict. Thet is a
board member should inform other board members and make sure arecord exists that the board as a
whole was informed of the actud or potentia conflict of interest.

Indmost every casg, it is best for board members with an actua conflict of interest not to vote
on the issue that givesriseto the conflict. An exception to this rule— sometimes caled the rule of
necessity — may exist (again, therules may vary by jurisdiction). Therule of necessity would dlow a
member with adisclosed conflict to vote only if thiswas needed in order for the ertity to be able to take
some sort of action (e.g., to break atie). Unless board members are certain that local law adlowsit,
they should never vote on amaiter in which they have a conflicting interest.

In some cases, it may be wise for the board member with a conflict to abstain from participation
in discusson and even to leave the meeting while amatter on which they have a conflict isbeing
discussed. Boards should not order individua membersto do this without checking loca rules and
organizational bylaws on (1) maintaining quorums for action and (2) the rules on holding public meetings.

Some date laws specificdly dlow members who do not vote due to conflict to still be counted to meet
aquorum, for example, and a board member with a clear second role (e.g., as a parent or an employee)
may have alegaly enforcegble right under “sunshine law” concepts to be present while their interest is
decided. But in some cases, individua board members may fed it is wise to minimize ther involvement
inaparticular issuein every way possible and to absent themsalves from part of ameeting.

The implications of these rules for teachers or other employee governors are numerous.
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Obvioudy, teacher board members should disclose a conflict and should not vote on their own
contracts, their own salaries, etc. Employees on a governing board may need to participate with care in
generd budget discussons and votes, lest their pogtion be interpreted as trying to indirectly determine
terms of employment that they cannot vote on directly. Planning, particularly in potentia reduction in
force or reorganization contexts, may well require teachers to abstain from voting. Perhaps most
perplexing is the involvement of aboard member/employee in evauating the performance, or deciding
on future employment, of their own supervisor. In generd, it may be safest to treat this as a conflict of
interest, since the employee who votes againgt their supervisor obvioudy takes arather severe practica
rsk.

If aboard member — such as an employee — votes on a matter that would raise a conflict of
interest, this does not necessarily mean the action isinvaidated. It may be very significant that other
board members who did not have a conflict aso supported the same measure. A court may also ask
whether the measure was objectively in the best interests of the organization — what is good for a
school, after dl, will often be good for its teachers aswell. But the best protection againgt conflict of
interest isto disclose any dudity of interests and for the board member with dud interests to abstain
from voting. Further, in the context of employees who serve on boards, it may be wise to have a policy
that defines certain issues as ones on which employee-governors are autometicaly consdered to have
conflicts of interest and will not vote.

State laws may place additiona restrictions on certain categories of board members with
potentia conflicts (such as employees), or may mandate certain governing involvement by employees.

E. Employee Evaluation

Most American employers use forma systems of periodic employment evaluation. State law or
chartering authority policy may require such evauation. One prominent business academic, W.
Edwards Deming, has been a severe critic of formd evauation and suggests that typica evaluation
systems cause far more harm than good. Assuming one is not a devotee of the Deming school, one

should at least be sure that evauation systems do not cause lega headaches. Problems often arise in the

91



V.D. School Policy and Common Law— Conflict of Interest

form of discrimination cases and the features of evauation systemsthat are mogst likely to cause a
discrimination problem are reedily identified. Firgt, an evduaion system that is highly informal or ill-
defined islikely to beindefensble. That is, if such asystem has adaidicaly significant discriminatory
effect, it will be difficult to show that the sysem has ared business purpose. Second, systems that rely
upon vague or subjective criteria or vest evauation in individuas not given gppropriate or standardized
training are likewise vulnerable to producing indefensible results.

Employees should be dlowed to review the results of their evaluations and there should be
some system for employees to record any disagreement or ask for further review. One danger of
evauation isthat evaluators may congstently encourage amargind employee by praisng the positive
aspects of hisor her work. If the employee islater terminated based, in part, on poor performance,
these evauations will come back to haunt the employer as evidence of high quality performance. The
evauator who triesto explain after-the-fact (that is, in litigation) that a teacher’ s performance was not as
the evauator described will be easily portrayed as dissembling and unreliable. On the other hand,
giving margind employees evauations that are brutaly frank can be very discouraging and not agood
route to improved performance. Perhaps Professor Deming was onto something.

On the other hand, if a school were serious about ingsting on high qudity work from students, it
would seem that consstency requires some similar measure of accountability for teachers. Thus, for
example, some schools that use portfolio-based assessment of students may want to model what they
expect for sudents with portfolio- based assessment of teachers. In any case, employee evauation
should be purposeful, carefully planned and consstently administered.

F. Employment Policy Development and Upkeep

As employment practices are reduced to writing, it isimportant to be sure the writing does not
become of mere archeologicd interest. Employment policies should be given to employees at least
annualy. Employees should be strongly encouraged to read and review policies. Employees should be
invited to seek explanation of any unclear policy. New managers or board members should be given
their own persond copy of the policies. Periodic training or forma review of policies by the board and
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managers should be encouraged in order to keep past decisions and commitmentswdl inmind. Any
uncertainties or ambiguitiesin the policy should be reviewed with an eye to making sure thereisa
common understanding of policies throughout the organization. Policies should not be written for their
own sake — not every issue can or should be anticipated and room for the future exercise of judgment or
discretion is not bad by definition. Thus, policy review may cause a board to eiminate extraneous
writing and not just add to an ever--growing corpus.

If your school conducts aregular review of its operations — such as a board or staff retreat —
employment policy questions should be aregular agenda item.

G. Grievance Systems and Alter native Dispute Resolution

Suppose one employee tells another an offensive joke or story. Thismay seem like atrivid
incident or even a“private’ matter. On the other hand, it may turn out that this was only a smdl part of
alarge pattern of behavior by many employees, including managers, deeply offensve to — even used to
harass — other employees. How does an employer become aware of when the seemingly trivid has
escalated into a matter of greater concern and even legd risk? How can an employer resolve
workplace disputes before they fud litigation, without becoming entangled in every chip-on-the-shoulder
complaint? The traditiond answers to these questions involve employee grievances systems and
dternative disoute resolution, or ADR.

1. Employee Grievance Systems

Most employers have a defined grievance or complaint system of some kind. In many cases
employees do not use such systems because they fear retaiation or believe their complaintswill be given
biasad trestment. Employees who do not fed the officid system of “voice’ will serve their purposes
may well resort to other methods — litigation, organizing fellow employees or even parents, or even
sabotage. To expect a grievance system to be effective, an employer must have a serious commitment
to hearing even unjustified employee gripes digpassonately, investigating complantsfairly, settling
matters quickly and providing atrue remedy if ared problem is discovered.

Why bother with a grievance process? Simply, aschool’ s self-improvement is Sgnificantly tied

93



V.E. School Policy and Common Law— Evaluation

to its ability to understand its shortcomings and improve upon them.  Grievance procedures can provide
employers with perspective that they may otherwise not receive. Standard lines of communication can
break down, leaving those in charge with something less than a clear picture of what is happening a
their school. A properly devised and executed grievance policy provides a secondary line of
communication that may prove invauable to an employer. If the commitment to a grievance sysem is
serious, there are severd options for implementation.

A chain of command system requires employees to go through the existing hierarchy to have
their complaint heard. An advantage of this approach is that a manager will not be surprised to have a
complaint they had never before heard first aired with a superior authority. A dissdvantageisthat if the
complaint is about the manager, employees will be especidly reluctant to initiate agrievance. If achan
of command system is used, the system should have some “ sefety vave' dternative for certain serious
complaints about the manager (such as dlegations of sexua harassment).

An ‘open door’ system makesit clear that employees can bring any complaint to any of a
number of persons in positions of authority. An advantage is that employees have more opportunity to
find someone they are comfortable talking with. A significant disadvantage is that employees may try to
manipulate one manager or board member againgt another. Also, the appearance that the *door’ is
open will often be interpreted differently by employees— the idea that one manager will readily second
guess another is often doubted by line employees.

An ‘ombudsman’ system identifies a particular person whose job is to handle employee
complaints. Thissystem is probably more suited to large organizations, but may be an dternative some
charter schools could consder. Some organizations train and authorize particular line employeesto
serve as an ombudsman for their peers.

In many cases, employees may be as concerned with the ultimate authority asthey are withthe
initid level of agrievance or complaint procedure. A procedure for ‘gppedls gives more consistency,
gppearance of fairness and thoroughness to a grievance process. In smal nonprofit organizations, the

governing board is often the find * court of apped’ for employee complaints.  This systemn, though

94



V.E. School Policy and Common Law— Evaluation

conventiond and widespread, often leaves employees unwilling to redly pursue solutions for ongoing
problems with management. Some organizations creete a specidized review board that may include, or
even have aworking mgority, of line employees.

2. Alternative Dispute Resolution

Alternative Dispute Resolution, or ADR, has become a 9zable industry in the United Statesin
the last 20 years. The“dternative’ in ADR refers to the court system. ADR is any method for findly
resolving adispute in lieu of going to court. While grievance sysems are in asense aform of ADR,
normaly ADR refersto utilizing some “third party” or “neutral” to the origind dispute — and thus not to
sysems that exist strictly within or under the managers or board of directors of a corporation. ADR
systems mean giving up some control over interna complaints — and perhaps lowering the threshold for
pursuing complaints — in return for getting disputes resolved without resorting to court.

a. The Traditional Dichotomy: Arbitration vs. M ediation

The most common forms of ADR have been around for millennia. They are “arbitration” and
“mediation.” Arbitration isSmply the designation of athird party asakind of private judge to hear and
decide adispute. The decison is normdly find, so thet the term “binding arbitration” is somewhat
redundant. However, the term “arbitration” has been somewhat abused over the years, and systems of
so-called “advisory arbitration” dso exist. Arbitration often looks like a court proceeding, with
witnesses sworn, evidence admitted, and lawyers making arguments. However, some forms of
arbitration ddliberately break with judicia practices and use other methods to reach a binding result.
True arbitration involves no gpped. It has been said that arbitration is like having afina decison of the
Supreme Court. Only such extreme grounds as bribery or fraud of the arbitrator are likdly to justify
setting aside an arbitration award.

Mediation isredly aform of asssted negotiation. A mediator has no authority to decide a case.
Mediators are often very skilled a listening to the concerns of different parties, detecting underlying
points of common interest, and trying to ‘brainstorm’ solutions that are acceptable to both sdes. If,
however, adispute is clear and can only be resolved by one side ‘winning’ and the other ‘losing,’
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mediation is often unproductive.
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b. Alphabet Soup

In the last 50 years — and especidly in the last 15 years — an entire range of ADR practicesin
addition to arbitration and mediation have developed. Fact-finding (which is sometimes cdled
advisory arbitration) consists of aneutra listening to forma presentations by both side — often in court-
like proceedings — and then making formd findings and recommending aresolution. In incentive
arbitration, the result is not grictly binding, but the arbitrator has authority to levy a pendty on the
party that refuses to accept theresult. A confidential listener receives suggested solutions from both
sdeswithout reporting them to the other. If the two suggestions meet certain criteria, the listener then
tells both parties what solution they agreed upon. This method is most useful for financia disputes.
Med-arb involves aneutral as amediator in the first stage of the process and, if thisfalls, then authorizes
the mediator to become an arbitrator and issue adecison. Multi-step ADR arranges severa
procedures seriatim in some drategic fashion. A party congdering a system other than Smple mediation
or arbitration should consult an atorney with ADR experience or a dispute resolution expert in designing
such a sysem.

c. ‘Arbitrability’

An ADR system need not be open to every chip-on-the-shoulder complaint. Typicdly, the
system will have some definition or description of the jurisdiction of the neutrd or third party. In
arbitration, this concept is cdled ‘arbitrability.” Before adopting an ADR system you should have a
clear idea of what is being made ‘arbitrable’

d. Legal Status

Higtoricaly, courts were hostile to ADR.  With dockets overflowing, that attitude has changed.
A uniform gtatute on arbitration has been adopted in many states. However, in many sates the existing
precedents on use of ADR are complex. In the public sector, in particular, there may be concerns with
whether a particular form of ADR improperly ‘ delegates political or ‘sovereign’ power. A charter
school that designs an ADR system should become familiar with the ADR ground rulesin its jurisdiction.

e. Federal Anti-discrimination Law
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There is an ongoing debate over the interaction between ADR practices and federd anti-
discrimination law. While the court cases seem to be favoring most ADR efforts, it should aso be clear
that ADR cannot be used as ashield for discriminatory conduct. After dl, the EEOC and sate
enforcement agencies will not have sgned the ADR clause and, if abusesredly exist, may ill pursue
remedies even if an individuad employee cannot. On the other hand, afair ADR process that uses atrue
neutral may be a method for more efficient and find resolution of discrimination complaints.

f. “Interest” Disputes

Just as ADR need not follow court procedures, it so need not be limited to issues thet could
be decided in court. So-cdled ‘rights or ‘grievance ADR usualy concerns issues that could or would
(or might till) goto court. ‘Interest’ disputes or ADR concerns, on the other hand, issues that parties
have decided to resolve through a neutrd even though no court claim could exist. Examples of ‘interest’
disputes include findizing the terms of a contract that the parties otherwise agree should exist (baseball
sdary abitration isawell-known, if somewhat notorious, example). ‘Interest’ disputes are the ones
mogt likely to raise issues of improper delegation of public authority to a private neutrd.

H. Ending the Employment Reationship

The process of terminating employees will generaly require aforma decison a ahigh leve of
the organization. This may involve compliance with state public meeting or “sunshine’ laws. 1t may dso
involve compliance with school organizing documents (such as articles of incorporetion or bylaws).
These dtuations vary from state to state, even school to school, and should be reviewed carefully
whenever atermination may be a issue.

Termination of an employee may bring with it scrutiny and hard questions about the basis for
termination of that person. A charter school’ s public — staff, parents, students, chartering authority and
others — does not always know al the facts that went into a board’ s decision and are not privy to dl the
discussons. In some casesit may violate privacy rights of the employee, risk defamation clams, or
raise due process issues for the facts to be made public. (The discussion below about reference checks

coversthese issues in more detail.) Y et those who knew a particular school |eader, teacher or, for that
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meatter, janitor, may care immensdy about the school and may have established relationships with the
terminated saff member. The potentia for an emotiona reaction to employee termination isred and
should not be overlooked while atention is aso being paid to treating the employee appropriately and
complying with what are often awkward legd requirements.

1. Reorganizations

Lay offs, downsizing, restructuring, reduction-in-force and other euphemisms are used when an
employer terminates employment not because of anything the employee did or did not do, but smply
because of the organizationd needs of the employer. Laid off employees are entitled to unemployment
compensation. Lay offs often raise the issue of whether an employee' s job can be saved by giving them
preference over another employee (called “bumping” if there is a clear transfer from one job position to
another). In generd, tenured employees or employees with other job security guarantees should be
considered to have preference over at-will employees who lack any job security status, provided only
that the preferred employee has appropriate qualifications for the job. Preferences among at-will
employees should be determined as objectively as possble. An employer may want to clearly separate
into two sequentia steps the process of designing a reorganization and the process of sdecting the
employees who will remain. Again, an inability to point to reasonable and demondirable criteriafor
preference may result in a successful dlam of some form of discrimination.

2. Employee Misconduct

One of the common mistakes employers make — often in writing policies, handbooks or
contracts — is to assume that they dready know al the ways their employees may misbehave and what
labels or terms will capture these forms of mishehavior. In fact, employee mishehavior is gunningly
diverse and at times bizarre. It isamistake to assume that al misconduct can be anticipated and nestly
classfied in advance. Indeed, thisis one reason that many civil service systems, tenure laws and union
contracts alow for discipline or termination based on “just cause,” “good cause,” “sufficient cause,” or
“cause” (Anat-will or modified a-will employer will want to avoid these terms — perhaps using “with or
without cause,” ingtead.) Of course, aterm such as* cause” is ertirely opertended. An employer may
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well want to give employees firm directions regarding some common forms of misbehavior — and there
is no reason this cannot be done. 1t is Ssmply important to remember that directions to employees
should never gtate or imply that the employer is only concerned about the behaviors being discussed or
isin any way redtricting the power to respond to unexpected but clearly ingppropriate behavior.

The problem of classfication dso arises when employers (or legidators) try to describe the line
between the misbehavior that may result in awarning or minor discipline and that which will immediately
lead to termination of employment. Labels such as*insubordination” and “dishonesty” and even
“absenteeism” each describe a broad range of conduct — some intolerable, some minor, some barely
within the category at dl. Thus, again, attempts to describe in advance which workplace sns are to be
conddered venad and which mortd is difficult and fraught with a potentia for being interpreted in
unexpected ways when the unexpected occurs.

With those cautions, the following list provides one way of classifying or looking at the most
common forms of misconduct that will prompt an employer to consider terminating an employee.

_Absentegism and Tardiness

_Negligence or Carelessness

_Dishonesty

_Fdsfying Documents
_Theft
_Insubordination or Didoyalty
_Abuse of Students, Patrons, Co-workers and Others
__Horseplay
_ Abusive Language
_ Discrimination
_ Child Abuse
_ Sexud Abuse

_Fighting
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_Drug and Alcohol Issues
_Possession
_Sde
_Use
_Sdfety Violations
_ Smoking Rules
_Off-Duty Misconduct
For the employer subject to tenure or smilar consderations, each of these topicswill raise
different issues of determining what judtifies discharge and what congtitutes reliable proof of the offense.
Even for a-will employees, it may be important to have a clear understanding of expectations and
procedures in severd of these areas. Some of the more common pitfalls are discussed below. With at-
will employess, obvioudy, it must be dearly stated thet while certain misconduct will definitdy result in
Serious consequences, thisin no way serves as alimit on the employer’ s authority to terminate an
employee for other reasons or some combination of reasons.
a. Absenteeism and Tardiness
A single absence or tardy israrely considered enough of areason to discharge avaued
employee. If, however, a pattern develops it may be necessary to counsel an employee on expectations
for attendance. Many employers have well-defined standards for how employees must report or justify
absences or tardies, how many incidents give rise to serious counsd and what will, if counseling does
not succeed, result in discharge.
b. Insubordination and Didoyalty
In the unionized sector, most employer decisions to terminate employees have been subject, for
many decades, to being second-guessed by arbitrators. Studies of these systems have shown that
arbitrators uphold a szable mgority of termination decisons. An exception to this pattern is found
when employees are terminated for “insubordination.” Far more commonly than with other grounds for

discharges, arbitrators are likely to find that discharge was an over-reaction to conduct labeled
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insubordinate.

A further difficulty isthat the word “insubordinate’ covers avas range of very different forms of
conduct. Thus, for example, it is black-1etter arbitral law that “theft” from an employer is cause for
discharge, in every case, if proved. Itisaso universdly understood that asingle tardy isnot cause for
discharge. “Insubordination” does not fit any such rule — sometime it is cause for immediate discharge
and sometimesit isnot. In generd, employers should Smply keep in mind that thereisawell-
documented tendency to dlow emotion to influence the reaction to insubordinate conduct and to take
what may be hasty and digproportionately harsh action.

c. Discrimination

The employer’ s duty not to discriminate includes taking corrective action when employees are
found to be engaged in discrimination. This may be particularly important in the case of sexud
harassment, where a pattern of failure to respond to complaints may make the employer ligble for the
resulting “ hodtile environment.” However, it isimportant to remember that correcting employee
misconduct may or may not take the form of termination.

d. Drugand Alcohol Issues

Schools should ether have awritten drug and acohol policy or adopt and follow the policy of
an authorizer. Theissuesinvolved in dedling with substance abuse can be difficult.  Smply being sure
of when you might use a drug test and how you can be sure the test is reliable are subjects fraught with
complexity. You can, as an employer, forbid possession, use, distribution, and being under the influence
of illegd drugs or alcohol while a work. You cannot discriminate against former or recovered
acoholics or addicts or persons who are actudly in voluntary rehabilitation. Y our response to off duty
use of dcohol may have to vary according to the circumstances and may involve significant variationsin
loca law. Different employers dso make significantly different choices about whether and how to
encourage employees with substance abuse problems to voluntarily seek assstance. In short, thisis
both atechnicd areain which detailed consultation with counsel may be wise and an areain which
different employers can make very different, but legitimate policy choices.
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e. Off-Duty Misconduct and Appear ance Rules

Employers often become aware of employee conduct away from work that causes them
concern or prompts them to take action againgt the employee. The range of off-duty “misconduct” is
vast and includes everything from the mogt trivial and private matter that is accidentally discovered,
through behavior which isnot ided but entirely lawful, al the way to conduct which is unmistakably
unacceptable to any school employer. Thus, the extent to which employers should be able to regulate
an employee slife away from work is both a properly sensitive issue and a controversid one. Again,
date and loca law varies. However, asarough rule of thumb, it is aways appropriate for employersto
ask what connection, or “nexus,” exists between off-duty misconduct and the work at issue. The more
clearly an employer can articulate why off-duty misconduct is undermining the employer’ s aaility to fulfill
itsmission, the more likely it is that such misconduct, even though it occurred away from work, will be a
legitimate concern of the employer’s. Beyond this, each case should be considered on its own merits.
Because of the privacy issues often implicated in such cases, consultation with counsd is generdly
advisable.

Employees often think of persona appearance asinvolving ther individud “rights” While
excessve employer regulation of appearance may give rise to avalid clam, courts have been
sympathetic to employers having some control over the image that they project, through employees, to
patrons and the public. One area of more specific limitation should be noted. If an employee srdigion
requires certain gpparel, the employer should consider whether that religious practice could be
reasonably accommodated even if it resultsin aviolation of an otherwise valid regulation of employee
dress or appearance.

f. Disability vs. Cause

Findly, disability issues are not generdly understood to be an example of termination for
“cause,” snce disability does not carry a connotation of fault. Employers facing an employee who may
be work-disabled, should look to both Section 504 and ADA (for purposes of anayzing the duty to
accommodate) and to the sandards of any disability retirement plan (for purposes of andyzing what
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options the employee may have). With tenured employees, state or loca |law may prescribe more
specificdly what the sandard is for disability-based terminations.

3. Resignation I ssues

Resignation voluntarily terminates employment — or so it would seem. Thus, avalid resgnation
eliminates any clam for breach of contract, violation of civil rights, or violation of any other rightsin
connection with the termination. A resignation does not necessarily extinguish any dam that existed
befor e the termination of employment — though the occasion of aresignation may be an opportunity to
wrap up such potentia pre-exiding dams.

Despite this, there are three common sources of difficulty in connection with resgnations. Firs,
employees sometimes change their mind about resigning. Thus, an employee may try to withdraw a
resgnation. Thisraisesaquestion of what is necessary to resgn. Must the employee submit something
inwriting? Does the governing board or some other authority have to “accept” the resgnation? Are
resgnations only effective upon a certain period of notice? If awritten resgnation isrequired, or a
notice period isimposed, or the organization reserves the right to “accept” or “rgject” resignations, then
an employee may be perfectly entitled to act upon second thoughts and withdraw a resignation until l
conditions have been satified.

The safest courseis to make resignations final and irrevocable as soon as they are submitted
(evenif they have alater effective date). It isaso, however, probably wise to require awritten
communication of resgnation since ora resignations can give rise to disputes over what redly happened.

Confusion or uncertainty about resgnations can only promote gamesmanship or feed unhedlthy
uncertainties. A vaued employee who resgnsfor ill-considered reasons, on the other hand, could
aways be re-hired if he or she truly changes his or her mind.

a. Congructive Discharge

The second major issue raised by resignation is* congtructive discharge.” A “condructive
discharge’ can be thought of as aforced resgnation. Though the form of termination is aresignation,
the employee is claming, in effect, that he or she was redly fired. Under some circumstances a
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congructive discharge can be awrong in itself. More commonly, proof of a congtructive discharge
smply dlows the employee to turn the resignation into afiring and then complain about the firing on
some other basis (e.g., breach of contract, unlawful discrimination, etc.). Constructive discharge can
involve confusion about the red form of termination. The*You'refired!” “No, | quit!” scenariois
sometimes referred to as condtructive discharge. It is more properly considered an issue of determining
what happened. Again, if the required form of resignation is clearly sated, requires awriting, and is
effective immediady, this question will rardy arise.

In most cases, condructive discharge involves a clear act of resgnation and a claim of
circumstances amounting to duress. Aswith other clams of duress, congtructive discharge is difficult to
prove. In mogt jurisdictions, a a minimum, the employee must show that conditions of work were so
intolerable than a reasonable person in the employee’ s Stuation would have felt compelled to resign.
Some jurisdictions aso require that the employee show that the employer intentionaly made conditions
intolerable or intended to force aresgnation. Employees are most likely to clam congtructive discharge
in cases involving harassment, demeaning or ingppropriate transfers or assgnments, or other acts
involving humiliation or clear demondtrations (or even statements of intent) to drive out the employee.
An employer should never write aresignation for an employee, asthis can be congtrued as virtualy
ordering the employee to resgn. Conversdly, anumber of circumstances can tend to show that a
resgnation was valid and should not be consdered a congructive discharge. These include:

_ The employee being given time to consider whether to resign.

_ The employee being told they have the right to seek counsel or advise before resgning.

_ The employee being given some negotiated benefit (e.g., severance pay or settlement of
another claim) in connection with resignation.

In sum, while resignations seem to be the best available protection againgt termination-rel ated
clams, the act of resignation can be confused or abused. While congtructive discharge, in particular, is
difficult to prove, the employee who succeedsin proving it will dmost certainly have the sympathy of a

judge or jury as other issues are decided — no one likes to see employees ddliberately humiliated or
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manipulated. 1t may be better to take the action necessary to fire an employee — particularly an a-will
employee — than to leave standing redl uncertainty about whether the employee voluntarily quit. An
employer should never attempt to force aresignation. On the other hand, an authentic resignation
remains the surest protection available againgt aclam of improper termination of employmen.

b. Abandonment of Employment

The mirror image of congtructive discharge is what might be caled congructive resignation, or
abandonment of employment. Employees sometimes leave their work without formaly resigning. An
employee may walk out in ahuff and not return, promise awritten resgnation but never ddiver it, fall to
show up for the first day of work (or the first week or month), or just disgppear. In dl of these
circumstances an employer may at some point infer that the employee has “quit.” The other dternative
isto view faling to gppear at work as mishehavior judtifying discharge. In generd, an employer should
not assume an abandonment of employment unless: (1) there is a clear communication of some intent to
resgn or quit, combined with (2) an action that gppearsto fulfill or carry out that intention.

Some employers solve this problem by adopting a definite rule for how many days of aisence
without explanation (*no call/no show”) will be conclusvely congrued as “quitting.” Whether it iswise
to adopt such arule depends upon the context. |If employees are protected by statutory tenure,
collective bargaining or smilar structures, an employer may or may not be free to treat dbandonment as
quitting (if not, it will be“cause” for discharge). In short, this problem is common enough thet existing
systems usudly account for it in one fashion or another and it is Smply important to understand which
pigeonhole a casefitsinto. With at-will employees, it is easier, but less necessary, to adopt a“no
cdl/no show” rule. After dl, an a-will employee who stops showing up can Smply be terminated at-
will.

Finaly, the abandonment problem should not be confused with two more specific topics:
disability leaves or retirement (including FMLA leaves) and the right to strike. Though employees who
arevery ill or on drike do not show up for work, it is obvioudy not the intention of employeesin these

circumstances to “ abandon” employment. 1t would be imprudent at best to treat striking or Sick
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employees as ingances of “abandonment.”

4. Last Chance Agreements

In recent years, employers have developed a powerful new tool for dealing with employees who
are not performing appropriately or who engage in repesated but not savere misconduct. The employee
isnotified that their performance or conduct is unacceptable and that they are subject to being
terminated. In lieu of termination, however, the employee is offered a“last chance agreement.” Thelast
chance agreement should clearly articulate what the employee must do (or not do), preferably in very
objective, difficult-to-dispute terms, for a period of time (often ayear), in order to maintain their
employment. In exchange for this*“last chance,” the employee agreesto give up any and dl legd clams
they may think they have againgt the employer. A properly drafted — and judtified — last chance
agreement is an extremdy powerful risk management device and may aso be the firm, unequivoca
warning an employee needs in order to straighten up. Courts have upheld last chance agreements.
Courts have blocked discrimination claims by employees who signed last chance agreements. Courts
have even overturned binding arbitration awards — as outside the power of the arbitrator — that did not
follow last chance agreements. Certainly, not every incompetent or misbehaving employee should or
even can be given a“last chance.” If, however, atroubled employee appears salvageable, alast chance
agreement may be both the message the employee needs and the protection againg litigation the
employer needs. Of course, an employer must be comfortable that the employee may, in fact, live up to
the agreement. In that case, the employeeis, at least for the period of the agreement, more than an
employee at-will (in exchange, of course, the employee has taken the risk of being even less than an
employee a-will if they violate the terms of the last chance).

|. Post-Employment | ssues

1. Covenants Not to Compete

Private employers, particularly those with sensitive or propriety information or carefully
cultivated client bases, often require employees to sgn covenants not to compete. These are

agreements by the employee that if they leave employment, they will refrain from working in the same
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field and geographic areafor some period of time. Covenants not to compete are not often seen in the
public sector and may give rise to serious policy questions. However, charter schoolsthat fed their
very unigue gpproach to education is a risk from unfair competition by former employees could
consider drafting a covenant not to compete, particularly for top level managers. The vdidity of
covenants not to compete is very dependant upon reasonableness — that is, the Size of the area covered,
the period of time covered, and so on. A charter employer should only utilize a covenant not to
compete with advance clearance from counsel who has reviewed the law in their jurisdiction.

2. Employment References and the Law of Defamation

As an employer you want accurate and candid references from others and should try to give
accurate and candid references to others. 'Y et employers can be subject to liability for defamation
regarding any statements made about current or former employees. Defamation isthe making of (1) a
communication to someone other than the defamed party, (2) that was fase, and (3) that tended to
harm that party’ s reputation or to lower their estimation in the community.

Asimplied by the definition, only fase Satements are actionable. True satements, no matter
how damaging, are not. Some degree of fault istypicaly required — that is, the employer must either
know the statements were fase, have reason to know the stlatements were false, or at the very leasst
have been negligent in determining the truth of their satement. There is a difference between statements
of fact and statements of opinions; harsh, excessive, or mean-Spirited statements of opinion are not
actionable. However, if an opinion clearly implies or includes fdse facts, the labe ‘opinion” may not
provide much protection. The law recognizes the necessity of certain communications between former
and prospective employers, and extends some additiond protection from defamation to activities like
reference checks.

Charter schools should take severd steps in managing employment references. Firdt, carefully
specify and train the person at your school that is authorized to provide employment references and
prohibit anyone ese from acting in that capacity. A secretary should not be gossiping about former
employers when the school manager has carefully prepared what should be said. Second, the person
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giving an opinion should make sure the digtinction between opinion and fact is clearly identified to the
lisgtener. Third, the person giving a reference should only report unfavorable facts if they are sure the
facts are true and can be proven to be true. If there was a conflict about the true facts, do not report
one side, or even your best guess, asif there were no dispute. Fourth, in any discussions, keep
comments to the issue being discussed and ensure that the audience is limited to those appropriately
taking part in the discussion. Fifth, reference checks are about employee qudifications and not whether
Joe was good to play golf with or alousy member of the school softball team. Stick to what is relevant
when talking to others about employees.

Ohbvioudy, your jurisdiction may well have rules on the privacy of employment records that limit
or structure how any information about an employee is shared with others. These ruleswill typicaly
permit reference checks, but it isimportant to be sure you are in compliance with privacy standards.
Finaly, if you make defamatory statements about aformer employee to the public (and not just to
prospective employers), the employee may have a“due process’ right to ingst on a“name clearing”
hearing. In other words, keep reference checks private with the person or persons who can properly

make inquiries.
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VI. Conclusion: Law vs. Practice-- Are There”Best Practices’ In Employment?

School employment practices have been the subject of sharp criticism — often based on
supposed “superior” practices of private sector employment. There can be no doubt that ripe targets
for critique and reform exist. At the same time, the models held up for schools to follow are often
dubious. Private sector employment practices have been in atate of ongoing ferment for at least 20
years. Today, advocates of high involvement workplaces take aim at their counterparts who promote
contingent employment and virtua corporations, and visa versa. Systematic employment evauations
are urged by some, incentive systems by others— but others in the private sector would scrap both
practices as inherently misguided and organizationdly destructive.

Separating any wisdom that might be gleaned from the private sector (or comparison with other
public sector employers) from today’ s fads and yesterday’ s foibles would require a volume longer and
more complex than thisone. Consder one small area of systematic sudy. There are now numerous
gudies from the private sector showing that the existence of an employee grievance system has a strong
positive correlation with productivity. But another batch of equaly impressive studies shows that when
employess actudly use a grievance system regularly, productivity plummets™ The lesson would seem
to bethat it isgood to have a grievance system, aslong asit isn't used. This conclusion isdifficult to
trandate into a policy or practice that can be replicated — and our somewhat tongue-in-cheek
conclusion may not be correct. It may be that factors other than the grievance system (or its use) are
redly a work and that evidence of correlation between grievance systems and productivity are a
byproduct of amore fundamental issue of cause and effect — and these may involve more ephemerd
and subjective qudities, such astrug, loydty and fairness or the perception or fairness. So what isthe
“best practice’ when it comes to employee grievances? Thereis no obvious, incontestable answer. In
this detail and dozens of others, private sector wisdom about employment is both eusive and
changeable.

“ David Lewin, Theoretical and Empirical Research on the Grievance Procedure and Arbitration: A Critical
Review, in Adrienne E. Eaton and Jeffrey H. Keefe, eds., EMPLOYMENT DISPUTE RESOLUTION AND WORKER
RIGHTS IN THE CHANGING WORKPLACE 137 (IRRA 1999).
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At the sametime, charter schoolsare charged with being innovative, taking different gpproachesto
fundamental issues, and taking reasonablerisks. Employment isthelargest part of any school’ sbudget and
an obvious area in which non-educationd issues may ether interfere with effective education — or makea
postive difference. The search for more effective schooling must involve questioning and reconsidering
exising employment practices.
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IsTherea®Grammar” of Teacher Employment?

Reform is not new to American education — nationd calsfor changing the educationd status
guo can be traced at least to 1890 and the very creation of widespread schooling was areform of its
own beforethen.*  Many of these efforts have either seen little success; or have seemed to succeed for
afew yearsin afew places, and then faded away; or have begun with seemingly revolutionary impact,
only to be absorbed and assmilated into some part of the existing system over time.

Why have there been so many proposds for change and so few truly distinctive and lasting
results? Professors Tyack and Cuban suggest that the American K-12 system has a powerful exiging
and evolved “grammar” — an underlying and dmost invisible st of rules and interlocking expectations—
that operates as an dmost automatic brake on any dramatic change. Though Tyack and Cuban are
more interested in pedagogica reform, their point can be extended by andogy to teacher employment
practices. People attracted to the teaching profession, after al, were once students. As students they
observed their teechers lives and jobs and found something attractive in them. This “something” may
have involved the chance to influence the young, or the nature of the job schedule and pay, or acertain
freedom and power within the classroom, or a fascination with the particular subject being taught — and
mogt likely it involves a combination of many factors, both sdfish and dtruidtic, “good” and “bad.”
Wha amogt inevitably resultsis ahigh level acceptance of some part of the “teaching” status quio.
Why become ateacher if you did not find school, asit presently exigts, of some vaue? Dramaticaly
changing the expectations of teachers, then, islikely to be afrustrating task.

Furthermore, some of the habitsingrained in teaching employment reflect hard practical redlities.

The amount of time that can be fruitfully spent focused on certain tasks, the number of children of a
certain age who can be controlled by one adult, or the amount of money it takes to live reasonably well
are not variables a school or policy maker can dter a-will. Indeed, Tyack and Cuban document case
ater case in which reform gppeared to be a resounding success for some students, for awhile, but

ultimately lacked the ability to last or “stick.” Today’s practices are dways yesterday’ s ideas that

* Seg, e.g., David Tyack and Larry Cuban, TINKERING TOWARD UTOPIA: A CENTURY OF PUBLIC SCHOOL
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worked well enough to continue — sometimes for good reasons, sometimes for the wrong reasons. The
perception that ‘the wrong reasons’ are at work at times prompts reformers to propose ideas anew — as
it should. But finding the new ideas that will become tomorrow’ s practices (for the right reasons) isa
difficut task.

Part of the answer to addressing such issues of reform and practice lies, necessarily, in the law.
The law establishes boundaries — some clear and firm, others contestable or vague — for the range of
possible or permissible practices. A sound grasp of these boundaries — which we hope we have
partidly outlined — will, at least, dlow reformers to imagine what might be done differently and then ask,
“why not?’ The other part of the answer lies beyond the scope of this volume, but will inevitably be a
subject for reflection by every thoughtful charter school governing body and adminigtrator.

REFORM (1995).
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VII. Employment Policy and Contract Checklist

VII. Employment Policy and Contract Checklist

Each charter school should review the policies of the chartering authority, the interna policies of
the charter school and its written contracts for, epecidly, professona employees, to be sure the
following subjects have been consdered and are either covered by some definitive policy statement or

omitted by conscious choice.

1 Paty identification/address/SSN
__ 2 Status
3. Duty description
4. Place of performance
5. Compensation
____a Wage sdary, or commission
___b. Ovetime
_____C. Additiona compensation criteria
____d. Bonuses
_____ 6. Employee benefits
_____a Vacdions
_____b. Holidays
____ C. Persond leave
_d. Sickleave
e Insurance
. Medicd
__ii. Disahility
____iii. Life
____f. Retirement plan
______g. Other
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7. Expense reimbursement

8. Outside activity/employment limitations
9. Confidentidity duties

10. Noncompetition covenant

11. Intellectua Property/Work for Hire provisons

a Timelength

b. Geographic limitations

12. Property return

VII. Employment Policy and Contract Checklist

13. Duity to notify management of unlawful acts or practices

14. Cetification/Licensure duties

15. Employment termination
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a. With cause

i. Grounds
ii. Process

b. Without cause

16.
17.
18.
19.
20.
21.
22.

i Atwill

_____ii. Decison maker

c. Resgnation effective

i Inwriting

. Onreceipt
Grievance/Dispute resolution procedures
Waiver of breach

Severance

[lIness, incapacity, or death

Cooperation after retirement or termination
Modification, renewal, or extenson

Zipper clause



23 Savingdause
24, Applicable law
25 Date
___26. Signatures
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VIIl. Selected References

Books

Dae Bdman, Morley Gunderson, and Douglas Hyatt, eds., PuBLIC SECTOR EMPLOYMENT IN A TIME
oF TRANSITION (IRRA 1996). Thisresearch volumeissued by the Industria Relations Research
Association reviews trends in different agpects of public sector employment and samples some of the
comparative literature on law and practices in other nations.

Kurt H. Decker, THE INDIVIDUAL EMPLOYMENT RIGHTS PRIMER (Baywood 1991). A very basic but
accessble introduction to the law of individud rightsin the work place. Written from the employee's
atorney’ s point of view.

Adrienne E. Eaton and Jeffery H. Keefe, eds,, EMPLOYMENT DiSPUTE RESOLUTION AND WORKER
RiGHTS (IRRA 1999). The IRRA’slong over-duelook at the limited empirical literature on
employment ADR practices.

Frank Elkouri and Edna Asper Elkouri, REsoLVING DRUG Issues BNA 1993). This volume provides
the nitty-gritty on dedling with drug abuse in the work place.

Matthew W. Finkin, ed., THE LEGAL FUTURE OF EMPLOYEE REPRESENTATION (ILR Press 1994). A
collection of law review articles on new developments in employee representation in the unionized and
nonunionized sectors.

James G. Frierson, PREVENTING EMPLOYMENT LAWSUITS AN EMPLOYER’ SGUIDE TO HIRING,
DiscipPLINE AND DiscHARGE (BNA 1994). An accessible and professiond guide to mgor theories of
ligaility, preventive practices and legd process.

Marvin Hill and Anthony V. Sinicropi, MANAGEMENT RIGHTS (BNA 1986). A standard reference
work for those impacted by collective bargaining.

Henry H.Perritt, WiLey EMPLOYMENT LAw UPDATE (Various dates, John Wiley). Since 1991
Professor Perritt has issued useful annua volumes collecting articles on new developmentsin
employment law.

James R. Redeker, DiscipLINE: PoLiCIES AND PROCEDURES (BNA 1983). Thisisasomewhat dated
but ill vauable introduction to *just cause” and “progressive discipling” as used in the unionized private
sector. The volume catal ogues different forms of misconduct and discusses when discipline or discharge
has been considered “just.” Though not designed for the at-will context or the “tenured” teacher
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context, this volume could be very ussful as anonbinding set of guiddines or suggestions for managers.

CharlesR. Richey, MANUAL ON EMPLOYMENT DISCRIMINATION LAW AND CiVIL RIGHTS ACTIONSIN
THE FEDERAL CoURTS (West 2™ ed. 1998). Judge Richey’s MANUAL gets pulled off the shelf by many
federd judges when they are trying to decide a civil rights case involving employment.

Terry Thomason, John F. Burton, Jr., and Douglas Hyatt, eds., NEw APPROACHES TO DISABILITY IN
THE WORK PLACE (IRRA 1998). An IRRA research volume on post-ADA developmentsin deding
with work disability. Primarily for those interested in the empiricd literature.

Marvin M. Volz and Edward P. Goggin, eds., ELKOURI AND ELKOURI HOw ARBITRATION WORKS
(Committee on ADR in Employment and Labor Law, American Bar Association and BNA 1996). This
isthe standard reference work on arbitration of labor and employment disputes.

Online Resour ces

The following documents are made available by charter school resource centers or schools. These are
only samples and different jurisdictions or circumstances may demand different gpproaches or language.

General Guidance:
http://Mmww.lge.org/Resource Guide/go organi zation.htm#Guiding Principles and Helpful Hints, Staff

Recruitment and Selection (I1linois Charter School Developers Handbook — Overview of School
Organization and Staffing)

http://Amww.pioneerindtitute.org/csrc/cshi/employ.cfm (Massachusetts Charter School Handbook —
Boston Renaissance School Employment Handbook)

http:/Awww.nycharterschool s.org/personne_manud.html (New Y ork Charter School Resource Center
— Model Personnd Policy)

http://www.aft.org/research/edi sonproj ect/contract/empl oyee.htm (Edison School — Detailed Individud
Employment Contract)

Job Descriptions:

http://ben.boulder.co.us/univ_school/summit/suteachr.htm (Summit Middle School — teacher job
descriptions)
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http:/Aww. pioneeringtitute.org/csr/cshb/princi pa 4.cfm (Massachusetts Charter School Handbook —
Barnstable Horace Mann Charter School — curriculum  coordinator job description)

Compensation Systems:

http://mww.pioneerinditute.org/csrc/cshib/sd ary3.cfm (Massachusetts Charter School Handbook —
Benjamin Banneker Charter School — longevity and degree based)

http://mwww.pioneerinditute.org/csre/cshib/sd ary2.cfm (Massachusetts Charter School Handbook —
Boston Renaissance Charter School — longevity and degree based, with sdary ranges)

http://mww.uscharterschools.org/res dir/res primary/res perfpay.htm (Family Learning Center — four-
level pay for performance system)

Evaluation forms/processes.

http://Amwww.pioneerindtitute.org/csrc/cshb/eva uation2.cfm (M assachusetts Charter School Handbook —
Lynn Community Charter School — evaluation process)

http://www.pioneerinditute.org/csre/cshb/eva uationl.cfm (Massachusetts Charter School Handbook —
Advantage Schools — evaluation process)
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